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WEDNESDAY, APRIL 23, 1952 


Unirep Srates SENATE, 
SuBcOMMITTER ON MONOPOLY OF THE 
SENATE SMALL Business COMMITTEER, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:05 a. m. in room 
P-38, United States Capitol, Senator Russell B. Long presiding. 

Present: Senators Long, of Louisiana, and Sc hoeppel, of Kansas. 

Senator Lone. I will call this subcommittee to order. Other mem- 
bers of the subcommittee are Senators Benton, Tobey, Sparkman, and 
Schoeppel. I anticipate that other Senators w ill be here during this 
morning’s hearing. However, under the rules of the Senate as ap- 
plied to ) this committee, an attendance of one constitutes a quorum at 
a subcommittee hearing. 

This is the first of a series of preliminary public hearings of a long- 
range study of the impact of monopolistic practices on small business 
which is to be conducted by the Subcommittee on Monopoly of the 
Senate Small Business Committee. 

The study of monopoly by this subcommittee will differ from previ- 
ous inquiries into the subject in that it will approach monopoly 
primarily from the point of view of its impact on small business, It 
is unique in this respect. Previous studies have considered monopoly 
from the point of view of its effect on the consumer, on prices, on 
the investor, on production, on scientific progress, or on the economy 
as a whole; but this is the first time, I believe, that its effect on 
small business has been the prince ipal subject of investigation. Hence, 
we intend to avoid duplicating the work of any previous committee. 

In our preliminary hearings, we are going into the scope and 
dimensions of monopoly problems as they affect small business. We 
also plan to bring up to date some of the necessary basic data in the 
field. 

After identifying the practices which have a harmful effect on small 
business, we plan to illustrate them with specific examples. We will 
try to see where the remedy lies. We want to know if existing anti- 
trust statutes are being properly enforced. We will also examine 
these laws to determine if they are adequate or if they need to be 
amended to make them more effective. 

Ours is not a legislative committee. We intend to get the facts and 
make the information available to Members of Congress and the legis- 
lative committees. 

Our first witness is the Honorable Stephen J. Spingarn, member 
of the Federal Trade Commission, who will present a report by the 

FTC entitled “Monopolistic Practices and Small Business.” 
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Mr. Spingarn, I am pleased to welcome you here this morning. I 
believe in conducting this hearing, in order that there be no reflec- 
tion on any witness whatsoever, I am going to follow the practice 
of swearing all witnesses, inasmuch as there might be some conflict 
later in the ee 

Do you swear that the testimony that you will give here will be the 
truth, the whole a th, and nothing but the truth, so help you God? 

Mr. Sprncarn. I do. 

Mr. Lona. You may proceed. 


TESTIMONY BY FEDERAL TRADE COMMISSIONER STEPHEN J. 
SPINGARN, ACCOMPANIED BY JOHN M. BLAIR, L. E. CREEL, AND 
J. W. ADAMS 


Mr. Serncarn. Mr. Chairman, first of all, I want to say that I am 
more or less pinch-hitting for the Chairman of our Commission, 
former Senator James M. Mead, who himself was a former member 

‘this committee and who is one of its most enthusiastic supporters. 
At the time when these hearings were originally scheduled, Senator 
Mead was under the weather with a virus infection of some long con- 
tinuat cae and he therefore asked me to take his spot. 

He is now thoroughly recovered, but since I had already under- 
taken the task, I have continued with it. 

I want to Say for the record, too, that I have with me here tods ay 
Dr. John Blair, at my left, Assistant Chief Economist of the Com- 
mission; Mr. L. FE. Creel, at my right, who is Assistant Chief of the 
Division of Investigation and Litigation of our Bureau of Anti- 
monopoly; and Mr. J. W. Adams, behind me, a member of our 
economic staff, 

Senator Lone. We are pleased that you brought those assistants, 
Perhaps they can help us gain some specific information that you 
might not have available at your fingertips otherwise. 

Mr. Sprncarn. The fact is that I am presenting here a Federal 
Trade Commission staff report which these gentlemen have collabo- 
rated in—actually no member of the Commission, including myself, 

take any particular credit for that report, if it is a good one, 
other than to the extent that we have been able to get and keep good 
men on the staff. 

On November 14, 1951, the Subcommittee on Monopoly y of the 
Senate Small Business ee informed the Federal Trade Com- 
mission that it contemplated holding a series of hearings concerned 
with the effect of monopoly upon small business. The Commission 
was asked to present to the committee an account of the monopolistic 
business practices which harm small business and so far as possible 
to gay these practices from examples encountered in its daily 
work. The Commission was also asked to indicate in broad terms the 
bearing of the policy of maintaining competition upon the interests of 
small business. 

[ am appearing today in response to this request. My statement to 
the committee will be concerned with the significance of competition 
as an aid to small business, It should be regarded as a preface to the 

ore d ‘tailed account of the impact of sattatinaliedie practices which 
s to be found in the reports that have been prepared for you. 
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The public policy of the United States as to the relation of Govern- 
ment to business is firmly grounded upon the principle of free and 
competitive private enterprise. Competition is expected to provide 
a free market and thus to assure a free economic system. That free 
market is expected to be accessible to and useful to consumers, pro- 
ducers, and merchants alike. Every citizen, no matter how weak, 
every enterprise, no matter how small—all must have access to that 
market on just and equal terms. Every interference with such access 
must be removed. 

The American people accept this principle. They believe that busi- 
ness should be generally free and private and that where exceptions 
are made, as in the case of public utilities or atomic energy *, the burden 
of proof should be upon those who propose the exception to show that 
there are special circumstances calling for an unusual policy. They 
also believe that the health of free private business and its usefulness 
to the community depend upon keeping it competitive. The private 
and free character of business generates energy, ingenuity, a va- 
riety. The competitive character of business makes the drive of 
businessmen consistent with the public interest. 

If business is to be kept safely competitive, there must be a large 
place in the business system for healthy, prosperous small enter- 
prises. There is a close connection between the well-being of well- 
managed small business and the maintenance of competition itself. 

The confidence that private enterprise and competition belong 
together has been strengthened by experience. Nowhere else in the 
world has the emphasis upon competition been so important a part 
of public policy as in the United States. Nowhere else has there been 
as rapid and sustained a rise in the standard of living, in the real wages 
of labor, or in the productivity of industry. In no other country in 
which people are free to choose have they been equally willing to dis- 

card old processess and old forms of business organization in order to 
adopt better ones. Nowhere else has there been such an open oppor- 
tunity for men who are born poor to rise to places of responsibility 
and authority by showing that they have the requisite traits of brain 
and character. 

Since the Second World War the United States has been spending 
substantial sums to restore the strength of the economies of Western 
furope. Those who have been responsible for administering these 
expenditures have come to the substantially unanimous opinion that 
one of the major influences retarding European productivity and hold- 
ing down the European standard of living is the relative weakness 
of competition in European business. This opinion has not been con- 
fined to Americans. One delegation after another of European busi- 
nessmen has come to the United States since the war to study the 
higher productivity of American industry and to ascertain its origins 
in order to increase the productivity of European business enter- 
prises, 

Senator Scrorrre,. Do you have objection to my breaking in? 

Mr. Sprncarn. Not the slightest. 

Senator Scnorrpri. Do you not think that many of the deterrents 
that European businesses find themselves involved in come by reason 
of their taxing system ? 

Mr. Sprncarn. I would not mean to suggest, Senator, that T think 
that the absence of competition or the presence of monopoly is the only 
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factor that has resulted in the trouble of Europe. I just mean to 
say that I believe it has been a very important factor. 

T had occasion to study once at a French university. I also spent 
a few years in uniform during the war touring Europe at Uncle Sam’s 
expense. I had an opportunity to see things at close hand. It seemed 
to me that the operations of the great cartels there kept productivity 
low. 

Senator Scnorrret. Practically government monopolies ? 

Mr. Sprncarn. Sometimes government, sometimes private. The 
result was a low standard of living and unemployment. These great 
monopolies refused to keep pace with the technological advances and 
since there was no competition they were not compelled to do so. They 
eliminated opportunity for young people to get into small businesses 
and made them cynical and frustrated. In a variety of ways I think 
monopoly was one of the important factors that produced various 
forms of authoritarianism or totalitarianism throughout Europe. 

Senator Long. I noticed when I was in Sicily and some parts of 
Italy how little opportunity there was for the average person to go into 
any business other than that of being a barber or operating a fruit 
stand. They had a great surplus of people in those businesses, since 
they furnished about the only opportunity of someone going into busi- 
ness without being run out perhaps by some means beyond his control. 

There was wonderful land there. Particularly in Sicily all the 
assets seemed to be in the hands of absentee landlords. There was very 
little opportunity for the people themselves to ever accomplish any- 
thing. That seemed toe a in in some measure why so many Sicilians 
had migrated = this country. They called themselves Italians in- 
variably here, but they came from Sic ay. 

Those same people have found places of responsibility and substance 
in the business community of America where they never had that 
opportunity in their own homeland. 

Mr. Srrncarn. I think you are quite right, Senator. In fact, I cov- 
ered the Italian part of your track, too, from Salerno on up. I want 
to endorse what you said about Italy. 

Senator Lone. I have known many of those people from Sic ily to 
he very successful business people here, while you can find their rela- 
tives in Sicily never had a chance to succeed in business. 

Mr. Srrncarn. I was much impressed with the statement that Sena- 
tor Benton made, I think it was last July, at a hearing of this com- 
mittee or another subcommittee, rather, of this committee, in connec- 
tion with that so-called good faith bill, S. 719, on which I testified. 
He said that in 1943, I believe it was, he had been in Britain and at 
that time he had talked to some of the labor—Socialist leaders there— 
and they told _ that they were all in favor of monopoly, or oli- 
gopoly, at least—a few large firms in each industry, because it was 
going to be jus . that much easier to nationalize when they took over. 

I might add, too, that most of these delegations that come from 
Europe to the United States to inspect our competitive system have 
been paying calls at the Federal Trade Commission and spending d: Lys 
and even weeks there discussing matters with us. 

A reiterated comment running through the reports of these produc- 
tivity teams—that is from other countries—has been that the produc- 
tivity of the United States is due in large part to such factors as hard 
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work, willingness to experiment with new methods, and the readiness 
with which incompetence is followed by business loaaes. and thi it these 
characteristics in turn are largely due to the keen competition that is 
prevalent in American business life. 

One need only make a cursory examination of recent history to 
see the political results of the eartelization that. following the 
dustrial revolution, gradually came to characterize Kurepean busi 
ness and industry. Kor example, the abs ence of competitive fyoo 


dom in German business and the absence of democratic freedom 
n German vovernment were infh nees that ein reed al d strengeth- 
ened oe other. The successive German rovernment having 
tolerated authoritarianism in business, it was all too easy for Hitler 
to fasten his authoritarian poli tical vok ( ( e neck 
German people. Lack of economic freedom was accompanied by 
lack of political freedom, and this by lack of f vidual fre 
which is the hfe and breath of democracy. Vhe econonue and 

ical aspects ol ur age are so 1next! abiv | | toget he r that 
removal of the elements of individual freedom from either t ls to 
} roduce the same characteristics in the other. 

In this respect the hi tory ol Europe could have been the 1 tory 
of the United States had not the Congress taken preeautions. The 
Congress long ago decided that the dyi un ic fe 1 S ] our ComMpetl- 
tive economy could and would result in undue concentration of eco 
nomic power unless they were regulated. The Sherman <Act n 
expression of that conviction. The Federal Trade Commission Act, 


the Clayton Act, the Robinson-Patman Act—these are also eapres- 
sions of that conviction. Our Commission has stated in various 
Ways and on various oceasions that there are two roads b Lween 
whicl ‘+h our people must choose—one marked a and fair competi- 
tion, and the other marked monop oly and totalitarianism. ‘The “on- 
cress has stationed the Federal Trade Commission a3 a traffic police- 
man though unfortunately a small one with a tiny whistle—et the 
intersection where these ro: ads diverge. 

No group in the United States benefits more clearly and consist- 


, 


ently from the strength of American competition than the small- 


business men of this country. Competition is the basie protection 
for small business. When competition is imipai ired, the large and 
powerful concern may be able to take care of itself, but the small 


one is in jeopardy. The growing productivity and the rising itsind 
ards of living are associated with competition provide the healthy 
expanding environment within which there is room for small enier- 
prises to be founded and to grow. Through competition the small 
business may hope for fair terms in what it buys and for improved 
opportunities to translate business profits into a good standard of 
living for the proprietor and his family. When smal] sipereg s aban- 
dons “e policy of competition, it may short-sightedly ain some 
relief from immediate competitive measures, but the ps is likely 
to be the swallowing up of small concerns by large ones or else the 
displacement of free business by a system of state control. 

Sediatiet Lone. When you mentioned fair terms for what small 
business has to purchase, you are pointing to the very tonchstone 
of this whole problem of keeping small business alive. If it can 
acquire its commodities on fair terms and perhaps prevent larger 
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concerns from discriminating too badly in selling loss leaders and 
that type of thing, the small business can compete against the larger 
ones. 

Mr. Sprvearn. That is absolutely true. There is no need to argue 

t length on behalf of a political and economic principle as firmly estab- 
lis hed as the princ iple of competition has become in this country. 
However, it is worth while to state specifically the nature of the serv- 
ices Which competition per forms. 

First, competition is the economic equivalent of our political sys- 


tem of checks and balances. Bu vers and sellers are ab le to protect 


themselves in the market because the ‘y can compare different alterna 
tives, reject those that are unsatisfactor V5 and ti ake advan tage of those 
that are best. 

Senator ScHorrret. I would like to interject right there that small 
business generally during this period of national stress and strain 
has been very, very severely cramped, as we found out in this com 
mittee, during the various committee sti dies made. I think that is 


going to be one of the things tl] we are going to have to work out if 
this thing Is going to continue, especially when materials are in short 


supply. It just choked off small business. Yet the Government and 
agel es of the Government in atte mpting to foster and expand and 
accelerate the defense program have channeled a lot of the critical 
materials into larger businesses by reason of the fact that they say 


they can wet it don qui ker. Du ng that period of time they are 
stifled and blotted out and it has severely handicapped a lot of these 
sma sinesses, In my opinion, al on ‘r with the ba teenie ive 
now have, it be a crippling influence for a number of years. I 


know you gentlemen in the Commission have given thought to that. 
Mr. Sprncarn. Yes, sir. Of course you have present in this emer- 


gency period a great many pressures that operate against small busi 
sy I 

P ee , } . 'T} .; l . ont +s . nate ] 

5S. You mi ( eq some. ihe aduncully in vetting ci tical supphes, 
as | ++; ) f 4 } ] :* 7 

CGQiumeuicty hn ge Yr qgerenst ‘ontracts, the daumheculty perhaps in 
, . 1 . as . ee y. E v »* , . : , 
reiat nto iarger business in oa Ing expedited tax amort Zation, and 
o_.ner I tors ike that. I Cillliky almost every nteiligent person IS 
Fr + : ; . a Ly 4 } ’ } 
those factors operate, and it 1s inevitable that they should. 

, 7 ’ 


I think that the men who are responsible for the mobilization program 


tu V aware ¢ f it. Lr} re are those pressures ind they are strong 
ind persist 

Phe questio is, how great are the counte rpressures ¢ That is one 
of the real problems. We at the Commission feel that because of lack 
OT pers e] ind appropriations, as far as we are concerned, perhaps 
I erpressures are not as great as they ought to be. 

& ulng my statement, the existence of competitive alternatives 
ora rily limits the power of any trader to take advantage of those 
with whom he does business. But for competition it would be neces- 
ame ! ntain everyyv her 1 continuous system of governmental 

eo tion designed to protect the citizens against abuse, similar to 
4] } h we cof 1? D hlhie nt] Ty at Ids wh- re competition does not 
ex set up in times of national emergency when 
S o so ¢ s to the protections of competition inef- 

o port i i 1 legal 1 ! vers of large 
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Second, competition guarantees that the policies of our business 
enterprises will point generally in the right direction. Businessmen 
can make money either by raising prices, by lowering costs through 
offic iency, or by lowering costs by such means as making poor goods 
or paying low wages; either by selling small amounts at a high profit 
or by selling large amounts at a modest profit. If they follow policies 
of low prices, low costs based on efficiency, low profits, and large 
output, they serve the interests of the community; for these policies 
produce high * productivity, high levels of employment and high 
standards of living. If they follow policies of high prices, low wages, 
skimped quality, high profits, and limited output, their own gain is 
made by devices that restrict production and employment and reduce 
standards of living. Hence, we want a business system in which the 
first kind of policy prevails. Competition tends to give it to us. It 
is difficult to set prices and profits high if there are competitors who 
make better offers. It is difficult to restrict production profitably if 
competitors are willing to make up the shortage. It is dangerous not 
to strive to lower one’s own costs if competitors are also striving to 
make cost reductions which they may translate into lower prices. It 
is equally dangerous either to skimp the quality of one’s product, or 
to ignore opportunities to improve it, if there are competitors who 
offer goods of high and rising — at competitive prices. Thus 
competition creates incentives for businessmen to adopt policies that 
are consistent with the public interest. 

I do not want to be understood as saying that competition always 
makes business performance satisfactory or that it is enough to take 
care of all aspects of the public interest. Neither do I want to be 
understood as saying that the policies of small business are always 
efficiently competitive. Sim all concerns as well as large may fall short 
of satisfactory performance even in a competitve system. However, 
when competition disappears, it is common for business enterprises 
to succumb to crude temptations to make money quickly in ways that 
hurt the public, and the effort to substitute monopoly for competition 
typically involves a program of substituting high prices for low 
prices and limited output for large output and a slowing up of the 
pace at which costs are reduced and quality improved. 

T hird, associated with this tendenc y to encourage good perform 
ance is the fact that competition weeds out the unfit. One of the worst 
features of a monopolistic conspiracy is the fact that prices are typl- 
cally set so high as to be satisfactory even to the least eflicient member 
of the con Ispiring group; and that the pace of improvement is held back 
to that of the least progressive, One of the worst features of a system 
of public regulation in a democracy is that it is difficult, if not impos- 
sible, for a public official to say to a business enterprise, “You are in- 
tolerably inefficient and must therefore close down.” By contrast, in 
a competitive system business enterprises are left to make their own 
success or failure, and those that fall behind in ~ race are imper- 
sonally but inexorably eliminated. The process is harsh, and the 
personal hards ships which it creates are to be de cia Nevertheless, 
it is essential if men are to be free to start business ventures without 
public license. The right to go bankrupt is the necessary guaranty of 
the right to launch a business venture without getting anyone's per- 
mission, without undergoing any examination as to competency, and 
without having to satisfy any authority that the risk is worth taking. 








S MONOPOLY AND CARTELS 


‘T hrough compet ition we preserve these essential freedoms by eliminat- 
ing the incompetent and thus keeping the standards of performance 
tolerable 

Fourth, throu oh compet ition businessmen obtain a but 
reasonably reliable guidance as to the direction of their business 


a tivity. 
Senator Lone. I was curious to see you speak of the right to go 
bankrupt. That is probably a right that most businessmen do not 


Mr. Sprncarn. It is, of course. But it is part of the right to go into 


business without a license. 
enator Lone. It correspo} is to the right of a man to starve who 
nt to work 
Mir. Sprxc s. Yes, su It is not very ippv way to state it, 
wD tila oO ly trying to say that 
| Nr It ist > only f r \ v that evervone noe wiven an 
ortyu \ oO get nto business 
Mr. Sprncarn. And let anvone be inefficient 
Senator J Gg. And let evervone have a chance to get into business. 
Mr. Spincarn. Yes. sir. A man’s own competence and judgment is 
itor of whether he stays business. — 
= itor SCHOEPPEL. I might throw 1n there the extent to which 
f us here want to still further protect that ight. When we 
gislation before us in the form of controls | a ition there was 
» proviso for Government licensin ssh eeieiainadled ul types and kinds. 
I do not think anv one particul: ir feature of that bill caused more 
onsternation than that piece. The justification for it was that we 
ild better enforce it if we had a “gad for eve tybody. We would 
sive him an automatic license, but if | afoul of some of the rules 
and reeulations it would be revoked. 


The ve ry thing that you mention here popped out very quickly 
then. We said, “We will take none of it. We will go along with the 
difficulties of this program, but we will not stifle it to that extent.” 
That is a very, very important thing for us to remember in all these 
activities that we seek to control in this country. We want to leave 
the opportunity for a man to go bust if he wants to under his own 
steam. After doing that a time or two he may develop and move on 
out. It is a little rough but he is getting it through experience and 
it gives the individual freedom for a business venture and freedom 
not to have somebody tell him to do this or that. 

Senator Lone. It is better for a man to find out for himself if he 
is not cut out to be a businessman than to have the Government deny 
him that right. 

Mr. Sprncarn. In ordinary times we seldom realize the fact that 
the competitive market gives the signals which enable the managers 
of business enterprises to decide whether particular lines of pro- 
duction should expand or contract, whether one channel of distribu- 
tion should be used in preference to another, whether there should 
be a change in the location of production plants, and which of the 
many alternatives as to design of product and character of process 
should be preferred. In an emergency, however, we become conscious 
of this function of the competitive m: irket because we find it necessary 
to do by governmental decision much of what was formerly done 
by competition. 
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In an emergency we cannot rely upon competition alone to bring 
about the drastic and often unprofitable changes that are necessary. 
Regulation becomes inevitable. But the moment we get price control, 
we find that the freezing of price relationships induces people to pro- 
duce the wrong things 1 in the wrong amounts and requires either a 
repeated administrative juggling of prices or a series or supplemental] 
controls over production. The moment we get a system of allocation 
ot goods, we tind, in spite of the best efierte of the alloe ators, that 
sources of supply are arbitrarily cut off, that experimentation with 
substitutes 1s eed that various forms of economy in the use of ma- 
terials are discouraged, and that a continuous modification of govern- 
mental rules is required to make crudely the adjustments which were 
formerly made by the competitive market. Those who are respon- 
sible for emergency controls over the details of the economic process 
usually acquire a vastly increased respect for the effectiveness of com- 
petition in enabling businessmen to solve their problems along lines 
that are consistent parts of a functioning economic system. They also 
usually acquire a sharp awareness of the difficulty of doing the same 
thing by administrative decision, whether in Government or in a con- 
centrated and monopolized business structure, without making so 
many mistakes that the system tends to fall apart. The last thing 
they want to do is continue their controls beyond the emergency that 
makes them necessary. 

Fifth, competition is one of the most important safeguards of our 
industrial progress. There is a general tendency in human bei ings to 
let well enough alone, to form habits, to crystallize these habits into 
social institutions, and thus to live in a socie ty which shows a minimum 
of change. In business this tendency is re ‘inforced by the incentive to 
preserve working skills and capiti al values. A workman who has 
served an apprenticeship and acquired a skill hates to see the value of 
his skill destroyed by a new method of work. A businessman who has 
invested money in plant and productive equipment hates to sacrifice 
part of the investment by scrapping equipment and moving the plant 
to a new location. A form of business organization tends to be main- 
tained because of the vested interests of its executives in holding their 
jobs and ti®ir authority. 

Where these tendencies are not curbed, industrial progress is re- 
tarded, the introduction of new methods is postponed, the expansion 
of business activity is deferred until it is sure not to endanger existing 
values and existing business structures. 

Senator Lone. Of course, it is not our purpose to investigate this 
aspect of it, but one of the things that has tended to retard industrial 
progress has been a reluctance on the part of organized labor to accept 
pai tg devices. 1 am pleased to see that there are some labor 

aders who recognize that labor-saving devices are the friend of the 
? she ing men r% ather than his enemy. 

It is unfortunate ‘ly true that this same tendency that ye speak of 
with regard to some businessman also applies to a lot of laboring 
people. 

Mr. Spincarn. That is right. I tried to touch that here. The 
worker certainly has difficulties with this problem. It is human. 
We all have it. You learn how to do something, then suddenly a 
new process comes along that makes your know ledge obsolete. You 
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are very rely uctant to accept that new process, whether you are a 
ald aie te a bus sinessman. 

Senator Lone. For the moment, of course, it has the effect of dis- 
placing some labor. In the long run it means that everyone can have 


more and higher wages and the benefit of greater productivity. 
Mr. s SPINGARN. New blood is brought into an enterprise only at 
rate which does not displace persons who are already there. The 
business system loses flexibility and ceases to adapt itself con- 
nuously to changing conditions. Its productivity suffers from the 
eginning, and sooner or later, when a crisis arises which cannot be 
gnored and which requires adjustment, the refusal to make small 
changes is paid for by a large and catastrophic change. Thus even 
the se urity which such a stagnant svine m of | usine ss enter] pr ise ap- 
ears to provide is found to be illusory. 
Competition is the on ly rehable force for justling people out of 
this kind of lethargy. When business enterprises are numerous enough 
d small enough to provide the variety that woes with vigorous com- 
petition, the backward concerns must adopt new techniques because 


eir competitors do. The 7 backward concerns must expand or leave 


Line f ld to their more vig rous com petitors The concern that will 
{ se new blood does not vet its share of t] ie TI sing’ leaders of busi- 
ss. Thus change tends to take plac e, not at the pace of the slowest 

the pace of the most progressive, and those who fall too far 

re superseded. There is a un itive Pain 1n produ tivity; 

there is a continuous flexible instinct § to new civeutestanuer: and 

here is a reasonable assurance that the forces making for change will 
ot be so long ignored as to have eventual] catastrophic results. 

I vy. competition protects not only the best interests of the 

) tT! I t¢ ts oT | ent prise b 1 also the best 

‘ests of the in¢ viduals engaged in business. The opp rtunity to 

vo into business for oneself, which exists only where small business 

ul flo i! sh. has alwavs been a mailor wav to person i nde ndence 


nd a major safeguard of the fair treatment of emplovees. It is im- 
port: int even for persons who intend to remain employees all their 
ives. Thee ‘xistence of a considerable number of business enterprises 
competit g WwW! ith each other is the best assurance that the*ability of 
voung men will be recognized and rewarded both in the concern where 
they find themselves and by outside offers. 
Senator Scuorrren. I wonder if vou have given any thought « 
f there are any studies that are available to show the disparity that 
leveloped and the injurv that can come to smal ll] com petitive busi- 
eSSes as ag aur st those businesses which have tax-free status or certain 
tax benefits 
For } Instance, there is a seneral feeling that the cooperative move- 
ment with certain tax-exempt features receive benefits that tend to 
«hh out other businesses which have a higher tax load to meet and 
ner tax req ilrements to meet. Have vou given any stu dy o rthou oht 


o 
to that? 

Mr. Sprncarn. I am} e that t Co} made any 
study of that. Have vou anything on that. Mr. Blair? 

Mr. Buam. The Commission has never vone into that problem, S}] 

Mr. Sprncarn. The chance to make a profit for oneself from good 


tht 
erto) ance ~ i? mnortant assurance that managers ¥ 1] ha eon 
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pensated in a way that bears some relation to their relative perform- 
ance. So is the fact that many enterprises compete for the services 
of the same executives. As a considerable part of the business of this 
country has developed from the family firm to the large corporation, 
the balance among these various types of opportunity has changed, but 
the importance of keeping many different channels of advancement 
open has not changed. It would be a sad day for the ambitious and 


able if all business power were concentrated in a few great concerns 
so that only a few persons could attain the ultimate responsibility of 
top management, and so that all others would have to elbow each 
other in climbing only a few long ladders. There is a close connectiot 
between a widely dithused manavel ial res pon sibility and a large hum 
ber of avenues for advancement, on the one hand, and the preservation 
on the other, of the ambition, the optimism, the personal independence, 
and the sense of personal respon a which are guaranties of good 
management and attributes of good citizenship. 

The d: ay-lo di ly work of ma untainine vigorous eee in Amer 
ican business is one in which many ip participate, both in Gov- 

ernment and in private life. Probably the most important single i 
fluence in keeping this country competitive is the competitive spirit = 
most American businessmen as shown in the daily decisions that refles 
that spirit. P robably the most important ways to keep that com) stitive 
spirit alive are to keep business er nterprises reasonably numerous and 
hence reasonably sm all and to preserve the diaditie for new concert 
to vet started. 

Even in Government the job of maintaining competition is widely 
diffused. There is scarcely an agency of Government which cannot 
promote competition by policies that tend to increase competitive in- 
centives and opportunities, or retard it by opposite policies, 

The part of the Federal Trade Commission in this great task is 
primarily a corrective one. Its job is to detect business conditions and 
business practices which tend to destroy competition or to make it 
unfair, to disclose these conditions and practices in legal proceedings 
and economic reports, and to take corrective action against them by 
formal or informal process. In applying the laws that have been en- 
trusted to it, its duty is to proceed impartially against unfair methods 
of competition and unfair, deceptive, or anticompetitive practices 
wherever it finds them. Thus, it proceeds on occasion against both 
large and small business. Nevertheless, since the continued existence 
and prosperity of relatively small and relatively numerous business 
enterprises is important for the maintenance of competition, its duties 
make it generally the servant of the interests of s mall business. Much 
of its work consists of protecting small concerns against price dis- 
criminations, tying arrangements, boycotts, and other unfair or op- 
pressive practices. Conditions that jeopardize small business are 
constantly being brought to its attention. 

Kqui ally beneficial to small business, although perhaps less obvious 
in their visible effects, are the Commission’s proceedings against un- 
fair methods of competition under section 5 of its basic law, the Fed- 
eral Trade Commission Act. Over the years the EEN ESION and the 
courts, ina long series of individual cases, have established as violative 
of section 5 a wide variety of specific acts and practices. Through 

triking at these practices, the Commission has endeavored to maintain 
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a free and competitive economic system which, for the reasons I have 
stated, constitutes the only economic climate in which small business 
may be expected to thrive and prosper. 

I desire to offer for the committee’s consideration a report on 
monopolistic practices and small business which has been submitted to 
the Commission by its staff for presentation to the committee. The 
report was pre pared by our staff, according to the specifications laid 
down by this committee. This report contains an effort by our staff 
to select from the business practices that come before us those which 
have the most immediate and significant impact in jeopardizing small 
concerns. 

Of all the cases which the Federal Trade Commission has decided 
under its basic statute, the most far reaching are probably its so-called 
basing-point cases. In those proceedings, which involved such im- 
portant industries as steel, cement, corn products, and others, the 
ee has moved against the use of the basing-point system as 
part of a price-fixing conspiracy. The effects of such systems are 
peculiar ly destructive to small firms, both as sellers and buyers. The 
evidence in these cases includes important instances in which the small 
mill was unable to grow because under the concerted use of the basing- 
point system it was forced to share its own natural market area with 
larger, distant mills; and also important instances in which the small 
buyer was deprived, by conspiracy, of the benefit of his location near 
a producing mill and in some cases was required to pay a penalty, 
known as phantom freight, because he was located near a small mill 
instead of near one of the large established mills. 

sut. while conspiracies, particularly those involved in the use of 
basing-point systems, are often injurious to small firms, their more 
immediate impact tends to fall on the consuming public, which, as a 
result thereof, is forced to pay higher prices. For this reason the 
subje ‘t of con spin cies 1s not discussed in any detail in the staff report 
that is be Ing pre sented to you today. 

Moreover, that has been fully considered by Congress within the 
last 2 or 3 years, and we did not think it necessary to go into it further. 

Senator Lona. We were led to believe that the cement industry was 
going into f. 0. b. pricing, and in many cases they do price their prod- 
ucts f. 0. b. I see some indication of unusual situations already. In 
my State we now have two cement mills. Prior to our last basing- 
point fight we only had one. 

Nevertheless, the one at Baton Rouge sells its cement in New Orleans 
cheaper than at Baton Rouge. Some contractors find it desirable to 
buy the cement made in Baton Rouge at New Orleans and haul it up 
the river past Baton Rouge to the point where the cement is to be 
used. Of course, it is at least contrary to prior basing-point practices 
that that is not forbidden or prevented. 

It is not the result of conspiracy, but open competition, one meeting 
the competition in New Orleans, selling cheaper there than it does at 
the point where the cement is manufactured. 

Mr. SpinGarn. Let me say this: I do not know the facts other than 
what you have stated. But, as far as the price-discrimination feature 
is concerned, I did want to call to the committee’s attention somewhere 
along the line that our price-discrimination law, the Robinson-Patman 
ae hs as been devitalized to a very considerable extent by a decision of 


th upreme Court in 1951. 
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Senator Lone. Standard Oil of Indiana. 

Mr. Spincarn. The Standard Oil of Indiana case, which was in 
effect a 5-to-4 decision, was serious enough in itself, but now a bill is 
coursing through Congress which would not only freeze that decision 
into permanent law, thus driving a large hole in the Robinson-Patman 
Act, but it would also very substantially widen the hole which the 
decision made in the Robinson-Patman Act. 

That was a subject of hearings of this committee, another subcom- 
mittee, last July. After those hearings that bill passed the Senate. 
The key Senate vote on the so-called Kefauver amendment which we 
reconunended and which would have corrected the defects of the bill 
was 39 to 38 against the amendment. The bill is now before the House 
Judiciary Committee. 

I did want to emphasize that one of the things we need is a strong 
a price-discrimination law. ‘The situation is not good at this time 
from that standpoint. 

Senator Lone. The principal complaint that seems to appeal to 
Senators and Congressmen about that bill is that it is contended that 
it would tend to reduce confusion. I really gained the impression 
that Senators and Congressmen would probably prefer to take an ap- 
proach that would be fi Favorable to small business, but they would like 
to see something very definite and clear that they could more easily 
understand. 

That is my impression about it. 

Mr. Sprinearn. This is my thought on the matter, and it is a very 
important problem. The Commission thinks that the test of violations 
of the antitrust laws—the Robinson-Patman Act in this case—should 
be an objective one. That is, the test should be, Has there been serious 
injury to competition? And that it should not be a subjective one; 
namely, What was the intention of the person who created that injury ¢ 

This bill that I speak of would make the test purely subjective ; that 
is to say, it would say if the price discriminator is acting in good faith 
to meet, competition, even if in the process he is destroying competi- 
tion and creating monopoly, then that is a complete answer to a 
charge under the price-discrimination law. Our position, in effect, 
is that monopoly is the monster that you are after and that monopoly 
is monopoly, just as pigs are pigs, and that it makes no difference 
whether monopoly is created by benevolent men acting in the best 
ot faith all the way or whether it is created by evil men acting with 
sinister intentions. 

The effect is the same, and that is what we should keep our eye on. 

Senator Lone. Of course, the difliculty of determining the in- 
tention—— 

Mr. Sprncarn. It is tremendous. 

Senator Lone. It is a very difficult factor to overcome. A man al- 
leges he is in good faith. That tends to establish a prima facie case 
until you can establish that he is not. 

Mr. Sprncarn. That is another point. Under the old law and, 
under the Supreme Court decision, a man who alleged good faith had’ 
to carry the burden of proof to,establish that he was acting in good 
faith. But, under the bill that has passed the Senate, we think that 
the burden of proof would be shifted to the Commission to prove that 
he was not acting in good faith. 


23242--52—pt. 12 
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Senator Lone. Hearings are being held on that bill on the House 
side? 

Mr. Sprncarn. Hearings were “s I | last year by the House. Judiciary 
Committee. In fact, I testified at them. But the committee has not 
taken any action yet. Now thes aff report which I am eae 1s 


onfined to those specific practices, the immediate impact of which 
tends to fall on small business. 


Senator Lona. I notice that the practices that you discuss in your 
main statement are the denial of sup} lies, the price squeeze, price 
discrimination, and coert Ave Y re redatory practices. You have stated 
that sick ok Ueno dt he Commission is concerned with price dis- 


minations, tying agreements, boycotts, and other unfair or oppres- 
sive practices. In this instance you are not discussing price discrim- 
nation . tving agreements, or boycotts? 
Mr. Sprncarn. Yes, Mr. Chairman. Item C in our report deals 
th price discrimination, and item D, which covers coercive and 
it practices, deals with boycotts and tying arrangements 
x cpnee predators pri ictices. 
lhe practices described in the report are as follows: 


The denial of supplies: Here, what is involved is the refusal of 
he integrated firm—that is, the firm which owns the raw materials, 


e fal o plants, and the distributing outlets or some ecombina- 
of those thre to sell to its smaller, nonintegrated competitors 

raw materials which the latter must have in order to compete with 
he former in the sale of finished produ ts, Generally speaking, the 


portance of this practice rises and falls with business activity, be- 


om ot createst sigi ificanee durin g perl iods of business prosperity 
ind short supply. 

Senator Lone. How well are you in position to document this situa- 
ion on denial of supplies? Do you have many specific examples of 
that vour report 4 

Mr. Sprncarn. We have a chapter on that in the report. If you 
vant the specific instances, | would like to call on Mr. Blair to fur- 
nish them for you. 

Senator Scuorerrer. I would like to have something = the report 
howing in what general classification or type of business they find 

lese prac tices developing. 

Mr. Sprncarn. Will you discuss that, Mr. Blair? 

Mr. Bratr. | will be glad to discuss the question of denial of supply, 
if that is your Wish, Senator. 

Senator Lone. Perh: ips We should get into that after we finish your 


Senator ScHOEPPEL. Surely. 
Senator Lone. If that is satisfactory to you, Senator Schoeppel, we 
ill get to that after he finishes his statement. 

Senator SCHOEPPEL. Surely. 


' ae } : mi. : . 
Nl . SPINE Ne FOF ihe | e squeeze: ! nis practice 1S somewhat 
| 


similar to the denial of su p lies except that here the weapon used 

gainst the smaller, nonintegrated firm is the narrowing of the mar- 

rin between the price of the raw material which it must purchase 

irom its integrated competitor and the price of the finished goods 
1 It sells in competition with the integrated as Unlike the 

pre ! {  e cit i! oF supphes, the pri ueeze 18 1m 
! ' WING al n tine acai 
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(c) Price discrimination: The practice of price discrimination is 
particularly destructive to small firms. Senator Long already made 
that point. When discriminatory price concessions are made they 
are seldom, if ever, granted to the small buyer. And, having to pay 
a higher price for his merchandise than his large competitor, the 
small buyer is handicapped at the very beginning of the competitive 
race. Moreover, price discrimination is a handy ‘and effective instru- 
ment by which small sellers are disciplined and brought into line by 
their larger rivals. Insofar as the business cycle is concerned, the 
frequency of price discriminations tend to be the reverse of the 
denial of supplies, becoming of greatest importance in periods of 
declining activity. 

Senator Lone. There is one question that has concerned me some- 
what. I gained the impression that Congress, and particularly the 
United St ates Senate, is very sympathetic to the corner-store grocer 
who finds that he cannot obtain his commodity at a price comparable 
to what the same supplier will furnish commodities to his large 
competitors. The Congress might be willing to consider legislation 
to correct that situation. 

However, at the same time I get the impression that Congress is 
also sympathetic to the small processor and pro lucer who finds that 
he must make certain price discriminations in order to gain his share 
of the market. It seems to me that caine eve ntus ally we are going 
to have to try to consider the two from a different approach. I ‘don’t 
know whether the Robinson-Patman Act will fit both. Might I ask 
you this: What is the Commission doing about price discriminations 
now ¢ 

Mr. Sprncarn. One of the most important functions of the Com- 
mission is to proceed against price discriminations. We make a large 
nul iber of cases every year, I would like to pe int out that two 
iactors are operating ag ulnst us. 


One is the fact that the Robinson-Patman Act is in the process of 
being largely devitalized lm oul opinion as a protective measure 
avalnst price diseriminatlo by the leaislation \ | ich is Ni pro eSs, 
and of course the Supreme Court decision behind it which is serious, 


but less serious, and two, that the Commission is on a starvation basis. 

You might not believe that by looking at the junior Commis- 
sloner 

Senator Lona. You had that welcht when you went on the Com- 
mission. . 

Mr. Srincarn. [ brought that pomp and circumstance to the Com- 
mission. I did not acquire it there. 

In the almost 18 years that I have been in Government—and I have 
been in several agencies—I have yet to see an agency so starved for 
funds as the Commission. Of course we are in the process of get- 
ting further clipped this year. Actually our total staff is less right 
now = in we had mn 1918. Ll wonder if there is any other agency in 
Washington that can make that statement. 

ancien Lona. I understand the need of the Commission for funds 
todoa job. However, I could not help but be impressed by the fact 
that the Justice Department never gave one moment’s help to the 
Federal ‘Trade Commission in fighting that Standard Oil of Indiana 
Co. case which in my judgment was the biggest victory that monopoly 


1 


has won in the last 8 years. It 1s bound to have had some effeet on 
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the court, in view of the five to four decision, or what amounted to a 
five to four decision. I know that the Justice Department finds time 
to go down to prosecute the Times-Picayune in its competitive prac- 
tices against the New Orleans tem in my home State. 

the New Orleans Item is at least able to fight and protect itself. 
I found it curious that the Seeking Department under the then Attor- 
ney General and the Assistant, Mr. —— in charge of antitrust 
work, were not at all sympathetic to the work being done to try to 
protect the independent filling-station ven ators who could not pro- 
tect themselves. 

Mr. Sprncarn. It was a source of great disap pointinent to the Fed- 
eral Trade Commission, that Justice's position on that was different 
than ours, and that Justice’s position on the legislation which we 
think emasculates the Robinson-Patman Act is different than ours. 

Iw ill Say this too, that there have been some people who have sald 
that the Federal Trade Commission’s antimonopoly function should 
be transferred tothe Justice Department. However, the Hoover Com- 
mission went into that matter at some length and recommended 

strongly against it. To me it seems that the situation that you have 
lighted, Mr. Chairman, indicates that it 1s a pretty good 


‘ 


> 
ul 


1u st high 
idea to have a Federal Trade Commission as well as a Department of 
Justice. 

Senator Lone. Mr. Bergson testified for the Department of Justice 
against the position taken by all the small-business organizations be- 
fore the House committee, saying that he did not believe that the 
ee -Patman Act gave you the right to proceed against Standard 
Oil of Indiana in that case to protect the independent filling-station 
aes 

Then he went into private practice immediately after that. 

Senator SCHOEPPEL. W e have had several instances of that. 

Senator Lone. That is true, we have had several instances of Fed- 
eral officials going into private practice, seeking clients from all com- 


ers after heing connected with the Government in very responsible 


Might I ask if the testimor vy of Mr. Bergson before the House 
committee, taking the point of view that would permit certain price 
discriminations that adversely affected small business, was available 
to the Supreme Court in trying the Standard Oil of Indiana case? 


Mr. Sprncarn. When was that 

Senator Lons 

Mr. Sprncarn. Then it would have been available to the Supreme 
Court. Of course the fact was—Mr. Creel probably knows more about 
this than I do because ] Was not on the C yMMission when it hap- 
pened—as you have suggested, the Department of Justice declined to 
hat dle the Stand ird O ot ly d ha case in t! e supreme Court. 

Senator Lone. That was Mr. Bergson’s de iIsion. was it not? It 

i just the matter « f the Attor e\ General FoIng along. 

Mr. Sprncarn. They did, however, permit the Federal Trade Com- 
mission to represe pong n the Sup eme Court. We argued the case, 
That is the situati it not. Mr. Creel ? 


Mr. Creet. Yes, sir. 

Senator Scuorpre.. I have wondered if in that case and in several 
other instances these Federal agencies, executi ve branches of the Gov- 
ernment, or under the executive branches of the Government, were 





a 
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harmonizing their differences. I never could understand that. It 
makes you kind of wonder what is going on. 

Senator Lone. I do not care to have er ‘iolate any confi- 
dences, but you were one of the assistants a » White House at the 
time that fight occurred in 1949. We aiatead letter ‘s that told us that 
the then pending price-discrimination bill was in line with the policy 
of the President. 

When the bill reached the President he vetoed it. Can you explain 
to me how we get letters that tell us that a bill is consistent with the 
policy of the President, in effect that the President would approve 
of that bill, and when the bill reaches his desk he vetoes it ? 


] 
‘ 


Mr. Sprnearn. Of course it would depend on who the letters were 
from, Mr.Chairman. Very few people, if any, are authorized to speak 
for the President. Anyone can claim to. I think I am aware of the 
situation that you are referring to. | would say this: That I think— 
this is Just my opinion. I do no pretend it is authoritative—I think 
it is possible that the position of the Department of Justice at the 
time before the bill reached the White House mav have } sulted ina 
premature, let us say, opinion at the White Hoi taff level that the 

ill was all right. 

But when the bill actually reached the President after passing Con- 
OTeSS, and the Pri sident considered not o1 ly the position of the De- 
partment of oan tice but also the position of the Federal Trade Com 
mission, which was opposed, and also the position of many small 
business groups which came to the White House and who wrote the 
President and made the strongest kind of re pre tations against the 
bill then his final deci Is1on Was to veto the b ill. 

Senator Lone. It did seem strange to me and L we ondered who it 
might have been. dene it was the case of the Justice Departmen 
advising the Congress that this bill was in line with ‘iin policy of the 


President, and it is dif ‘ult to see how the y could have give n Cor gress 
the correct advice when the President vetoed the bill after it was 
passed. 

Mr. Sprncarn. I do not know that the earlier decision was ever 
personally cleared with him. I could not say. I do not know. 

Senator Lona. Might I ask this question: I understand that there 
have been some press accounts of an alleged suppression by the Fed- 
eral Trade Commission on the so-called international petroleum car- 
tel report. Are you familiar with that? 

Mr. Sprncarn. Yes, sir. Do you want me to say something about it? 

Senator Lone. While we are on that subject which involves that 
Case, yes. 

Mr. Sprncarn. That report was prepared by our staff. It is a 
report of about 900 pages, I should say, and it deals with the cartel- 
like activities of the large international oil companies, with particular 
reference to the activities in the Middle East and Venezuela. 

The report is still in preliminary form. I mean it is a staff report 
subject to further revision and has not vet been approved by the 
Commission. At the time that the preliminary draft was completed, 
which was sometime last fall, as I remember—sometime at the end of 
last vear—the Iranian oil situation was extremely delicate. Negotia- 
tions for the settlement of that situation were going on and the whole 
situation was very delicate and highly explosive. The Commission 
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felt, 1 believe quite properly, that to drop this report into the picture 
While negotiations wer going on would not be advisable at that time, 
that it might shift the whole situation from a constructive attempt 
to find future solutions to the problem involved, to looking backward 
at grievances that middle-eastern countries might have about what 
has | appened in the past 

However, we also felt that the officials in the executive branch who 
dealt with oil problems, particularly international oil problems, should 
have the benefit of the report in its then preliminary stage. In order 
to give it to them and to protect the report for the time being we classi- 
fied is a secret and submitted it to those officials. The classification 
was, I think, only justified on national security grounds at the time it 
was made. 

[ should say that it was not necessary to classify this preliminary 
version of the report until we sent it to Government officials outside 
the Commission because section 10 of the Federal Trade Commission 
Act subje ‘cts to fine and imp yrisonment any oO ‘ficer or r employee of the 
Commission who makes public any information obti sinell by the Com- 
mission without its authority. This statute applies, however, only to 
personnel of the Commission and when we sent the report to officials 
outside the Commission, it was necessary to classify it in order to pro- 
tect it until such time as the Commission might approve it and au- 
thorize its publication. 

Recently, some weeks before ee Hennings called the matter 


to public attention, we decided that it was aor to reopen the mat- 
ter w am a view to deciding whether to "publish the re port at this time. 
We efore took up the matter with the proper foreign policy offi- 


cials and we are in process of getting their views on the subject which 
I ant icipate we will get in the very near future. If they have no ob- 
jection, I think I can safely say that we will certainly publish the re- 
ports promptly. If their view is adverse, that may not settle it be- 
cause we propose to take another good look at the thing. 

After all, the responsibility IS ours. 

Senator Lone. Might I ask you this, as long as that matter is clas- 

ec eret: Do you see any reason why the “members of the appro- 
priate committee, cleared to receive and have secret information avail- 
able to them, should not have the opportunity to review that report 
ortoa ‘quaint themselves with what is in it? 

Mr. Sprncarn. I will say his: We have had requests from con- 
gressional sources for the report, but the Commission decided that it 
must respectfully decline, at that time, to honor those requests. 
Frankly, I suppose that the principal consideration that governed 
was that if we give it to one Member of Congress or one committee, 
we would have to give it to any committee or any Member of Con- 
gress who asks, and that since certain rules 7 ply to classified infor- 
nation of the executive branch that do not bind Members of Con- 
gress, that all control of the report would be lost at that time. More- 
over, the report is still in preliminary form and subject to revision. 
I do want to say this, that the thing should come to a head in the very 
near future and Iam hoping it will be published. 

Senator Lone. The point that I have in mind is that in the Mac- 
Art] ur hearings. to wl ich every Member of the { nit ed States Sen: ite 


was invited to attend if he so desired, although the onlv ones who 


~ 
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could question the witnesses were members of the Committees on 
Armed Services and Foreign Affairs, and a great many matters were 
discussed, some of which could have been embarrassing to nations 
dealing with this country, or to enemies, or prospective enemies. 

Nevertheless, that information was made available. I see no reason 
why, perhaps in executive session, such information could not be made 
available classified as secret information or with any classification 
ee at you care to put on it at the time. I would suggest that the matte: 
be discussed with the Commission with the view to determining 
whether this committee might discuss that report with you or with 
some other member of the Commission in executive session at some 
future date. 

Mr. Sprrncarn. I will be elad to. However, I am only 20 percent 
of the Commission. There are other Commissioners who would have 
to have a voice in that decision. If we do publish the report in the 

ar future, as I hope, the matter may become academic very shortly. 

“C ontinuing my statement: (@) Coercive and predatory practices. 
Finally, there is a wide variety of miscellaneous “strong-arm” tactics 
which large firms use against their smaller rivals. Although there is 
no limit on such practices other than the  Anaeee of the mind of 

an, some of the more important of these activities can be grouped 
toge ‘ther and are discussed in this report under the following headings: 
Exclusive dealing and tying arrangements, boycotts, punitive meas- 
ures under delivered price systems, and control of shipping terminals 
and facilities. As in the case of price discrimination, these practices 
tend to become of greatest importance as business activity declines. 

Also, because of its basic and fundamental import ance to the whole 
small-business problem, the report presents a discussion of the trend 
in the concentration of economic power and attempts to identify those 
factors which appear to be associated with increases and with decreases 
in the level of economic concentration. We are submitting two reports 
to your committee. One is the staff report that I have just covered, 
and the other is a re port of the Commission itself. 

This first report was actually prepared at the request of your 
committee. 

The second one we already had unde rway when vou decided to hold 
these hearings and we therefore have expedited it because it is of par 
ticular value in this connection. It deals with the distribution - steel 
consumption in 1949 and 1950. We are making it available at this 
time. I understood that you did not want to cover it iedor so I 
will not say anything about the second report at this point. 

Senator Lone. Very well. Are these reports in anywise lacking 
in detail or documentation of statements made therein because of 
inadequate funds to obtain more detailed data ? 

Mr. Sprncarn. What would you say to that, Mr. Blair. I would 
like to say this before Mr. Blair says anything: Right now we can 
hardly even buy an ash tray at the Commission. The freeze is on 
because we have been cut $388,200 by the House, which I know does not 
sound very important up here but it is about 10 percent of our total 
appropriation, and we were on starvation rations appropriationwise 
before that House cut was made. 

The Senate Appropri lations Committee is meeting tomorrow. We 
hope to get a restoration. But if we do not we are going to have to 
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by about 60 or 70 people our verv small force. The Federal 


Commission total foree is around 675 or 680 right now in 


1 


Washing ton and the field. which I have been told is approximately 


at the Pentagon Building. I figured out 


based upon the present budget you are spending in every $200 


ropriated funds about one pennv on the Federal Trade Com 
But the House has cut even that penny. 


tor LONG. It Amounts 1 effect To a measure that oftentime 


mall business of the helpful effect that the law has intended 
] +} & mmMissio} being unable todoa 1ob 


Sprvcarn. That is right. As far as I know almost every dis- 


o exan ned the tuation, has recom, 
! 1 e Federal Trad ( mmissiol and every 
ed 
] T nnderstayr | t] if the mpropvr ition for he Federal 
: a acl 


‘ VY N t » np YD? ti z he ise people were paid 


i 


ne-t] | of what thev are now, but the total 
1S d 698 people, all told In 1941 we had 692. 
new! f t} rhe oh} rhe rf rf G75. I will correct 
the re . That is my best impression. 
S garn subsequent stated that 676 was the correct current figure for 


e ! G.. X¥« had additional duties imposed on the Com- 
M wcaRN. Regularly. We keep getting loaded with more 

at tions. The two most important are the Robinson 
n (Lect of 1936, the Antiprice Discrimination Act. and the De 
ber 29, 1950, Antimerger Act, which is probably even more im- 
! han the the Robinson-Patman Act. 

If I may. I would like to tell vou very briefly the appropriation rec- 
1 that Antimerger Act. Would you care to hear it? It would 
Sena Lone. Yes. 

Mr. Sprncarn. You may remember that in the original Clayton 


‘oan I ssi9on recomme! ded Tnat Tt 


tio} { provided for the dissolution or the prevention of mer- 
s, where the effect was to promote competition or 

oly. The Supreme Court in the twenties 

itor Lone. You mean to reduce competition ? 

SPINGARN. To prevent that type of merger which would be 


ive of 1 jonopoly. I beg your pardon. 


} 
y1}° ess 


ator Lone. Lessen competition. 
Sprncarn. Yes. The Supreme Court. however. in the twen- 
ecid } th t that Statute o7 ly applied where the merger was by 


sition of stock. S vou see the Philadelphia lawyers natu- 
] 


found a nice loophole there and mergers thereafter were effected 


quisition of the phy ical assets. “ou left the hollow shell of 
; llits assets. The Court held that prevent- 


pany and vou bought all it 


iat Was not W ithiz the pury iew of the Antimerger Act. 


ator Lona. The effect was that that was a loophole which nega- 


Sprncarn. Yes, sir; for all practical purposes. For 25 years 


iat loophole be closed. Finally 
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in 1950 the Congress wisely closed it. That was December 29, 1950. 
At that time the rate of mergers, that is mergers of substantial impor- 
tance, W: is running at the rate of about 200 a year. 

Now, since then, it has gone up to a rate of about 750 a year. That 
acceleration took place in ‘the first 6 months after the act was passed. 
We did not have a nickel at that time to enforce it. We put in a sup- 
plemental estimate in January 1951, since our Saale budget had 
already gone in. We asked for almost $1,000,000. The Bureau of the 
Budget cut it to half a million dollars. When it went to the House 
the Appropriations Committee gave us a substantial part of that, 
but a floor amendment entirely eliminated it. It went to the Senate 
and again the committee restored some, but a floor amendment elimi- 
nated most of that. Then in conference what the Senate had given us 
was cut in half, and we ended up with about $48,000 to enforce, as I say, 
probably the most important antimonopoly act since 1914. Certainly 
one of the two most important. 

Then we went back and asked for a supplemental. The President 
requested $300,000 for the last 8 months of the year. It was cut down 
to $100,000. So we got, counting the part of the year that had al- 
ready elapsed, we got the equivalent of $200,000 for the current fiscal 
year to enforce this very, very important act which involves economic 
and legal investigations of great magnitude and difficulty. 

So far the prognosis for next year is that we will get somewhat less 
than the $200,000—that is, for fiscal 1953—than we got this year. So 
as I say, since 1918 we have been charged with the enforcement of 
more and more statutes. I mentioned the Robinson-Patman Act and 
the Antimerger Act. Then there was the Wheeler-Lee Act which in- 
creased our antideceptive work responsibilities. There was the Wool 
Labeling Act, a truth-in-fabrics act which involves about 40 of our 
people in its enforcement. Recently we had the Fur Labeling Act, 
another truth-in-fabrics act. We did not get a nickel to enforce that 
though there will be substantial expenses. 

Yes, we have had several others. We have been given statutory 
insurance responsibilities, trade-mark responsibilities—quite a few 
statutes have been imposed on us but little or no money to enforce 
them. 

Senator Lona. It seems that some people are more interested in 
window dressing than in getting the job done. 

Mr. Spinearn. Everybody is against sin and monopoly but when 
it comes to providing funds to fight them it is often another story. 
We have the widest jurisdiction of any of the independent regul: atory 
commissions, but we are at or near the bottom of that group each 
year when it comes to appropriations. Some of them have double or 
triple what we do. 

Senator Lone. How do you determine priority in assigning your 
staff to the work of the Commission ? 

Mr. Sprncarn. Basically we have two major types of activity— 
three major types of activity. We have the so- called antimonopoly 
work which seeks to prevent the sort of things that I have been talk- 
ing about today, price discriminations, boycotts, and basing points 
and the predatory practices, and price-fixing conspiracies. Then we 
have the antideceptive work which deals primarily with false and mis. 
leading advertising—truth in advertising. These two activities con- 
stitute what we call our case work. 
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The third major function is the economic work which on the one 
hand sup yplements our 7 gal processes by doing the : accounting and the 
economic work necessary to back up our antimonopoly eases. But 
ll n le pen ide nt vy this function also covers the finance ial and ec ‘onomic re- 
porting Ww hich provides the Congress and the executive branch and the 
public with the information about monopolistic trends and danger 
points in he economy. 

At least that is what it woul Id do if there were e nough funds to do 
it. We do our best with what we get. 

Most of our work in the case field, or a great majority of it, comes 
from complaints by businessmen, sometimes routed through Members 
of Congress, sometimes directly, complaining about the practices of 
other business firms. We receive a great many more complaints than 
we can posisbly handle. We have to screen out those that are obviously 
unimportant or not within our jurisdiction. Of course, some cases 
develop on the initiative of the Commission itself, principally from 


information developed in connection with the investigation of other 
matters and from information secured during the course of the Com- 


mission’s economic studies. If the Commission were given increased 
appropriations on a more realistic basis, it could naturally devote 
more effort toward ferreting out significant illegal practices which do 
not come to its attention through outside complaints. 

After our preliminary screening of all the other possible cases, we 
have to select the ones we are going to investigate fully with a view 
to prosecution, and we have to try to use our limited funds with the 
maximum leverage that we can. We try to select the cases that would 

»most mportance in dete rring mon opoly. Atthis time we have 
additional factor in opera ition, that is du ring this mobilization 
period we are trying to select cases that would have the most impact 


( creasing the pro ot of our mobilization program, t that 1S, 
eliminating those factors that might deter the production of strategic 
rit il and ess¢t ofa) materials. 

For example, you may remember that the Hardy subcommittee of 

House Expenditures Committee last year some time found prac- 

‘s out In Detroit which suggested that automobile-part manufac- 

ro ware her refusing to bid on Government contracts for those 

mal or whe bidding they vere bidding higher prices than to their 

stributors to whom thev sold. The Hardy subcommittee sug- 

gested that the United States Gove rnment had lost over S3800,000,000 

hivher prices p iid as a result of this practice. The question is, Is 

ome kind of conspiracy involved in this situation, is there a 

violation of the antitrust laws? We are now investigating that. Ob- 

ously if we should make a case in that situation it would be of sub- 

tial value to the Govern: t. 

Sena Lone. It would be of far more value. perhaps 100 times 
as much as your annual appropriation. 

Mr. Sprncarn. That is right. Another case we are investigating 

ww, we have received complaints during the past vear that there 


re restrictions O} erating with respect to the collection and pure hase 
v the steel companies of iron and steel scrap, that there were certain 


} 


restrain zs involved in that situation. We took up the matter with 
ir. Charles Wilson, this was before his resignation, and he said that 
anything tha would increase the collection of iron and steel scrap 


( 
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I believe that 50 percent of all our steel comes from iron and steel 
scrap. I know that I myself have seen Manly Fleischmann on tele- 
vision two or three times making impassioned pleas to bring in the 
scrap. So we have launched an investigation of that situation. If 
it is successful and we make a case—though I am not trying to ea 
dict what will happen—and if we eliminate restrictions that are bloc 
ing the collection of scrap, that too will be a valuable thing. 

Senator Lone. It seems to me that there may be cases, where a dozen 
or five or six independent merchants here or there, perhaps are being 
driven out of business by illegal methods, and the Commission might 
not be able to investigate or take any action because of inadequacies 
of funds. Do you know that there are such cases as that 4 

Mr. Sprncarn. It is pretty difficult to say specific ally that there 
are such cases, but we evs cases, there are some in the report where 
firms were driven out of business in situations like this denial of 
supply situtation where the Commission’s failure to act was due to 
the fact that it did not have legal jurisdiction over such a situation 
under existing law. 

I would assume that there are cases of the sort you mention, but 
that we have screened them out in the course of trying to pick the 
most important cases. Whether or not the firms went out of busi- 
ness would not necessarily come to our attention if we did not take the 
case. 

Senator Lone. In other words, there are a considerable number 
of cases to which you are not able to give serious consideration be- 
cause of inadequate funds to further investigate them ? 

Mr. Srincarn. That is right. We naturally try to use judgment, 
sound judgment, in picking the cases that seem to be the most serious 
and important. Being human, undoubtedly we have made errors in 
that process. Sometimes a case does not seem important when you 
handle it, when you consider it and reject it and then in the process 
of a year or two suddenly you are confronted with a situation that 
has grown enormously and because of your |: apse of time in handling it 
it is much more difficult to handle at that point. 

Senator Scnorrren. How far back are you on the backlog of cases? 

Mr. Srerncarn. When I came on the Commission in October 1950 
we were, as I remember it, about 11 months behind. Is that right, 
Mr. ¢ ‘reel ? 

Mr. Creet. Are you speaking of cases which had been submitted 
to the Commission ? 

Mr. Srrncarn. Cases which had been docketed as application for 
complaint; that is, that we had recived complaints on, and docketed 
them for investigation. They go through a preliminary screening 
before they are docketed. 

Senator Scuorrrent. I understand. I mean beyond the preliminary 
stages. 

Mr. Creen. That is about right. 

Mr. Srrncarn. There was an 11-month gap at that time between 
the time we docketed an application for complaint and the time we 
started the investigation. That was the backlog. Of course, I want 
you to know that naturally we would try to pick out the most im- 
portant cases and give them priority. But if you establish too many 
me ities you have diluted your priority system to a point where you 

e back whe re you starte “ from. 
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We worked hard on that particular problem and within the limit 
of our resources we have reduced that backlog very substantially. 1 
believe it is now about 3 months. We have done that particularly by 
streamlining our procedures; for example, we have worked out a 
consent settlement procedure which the American Bar Association has 
been quite enthusiastic about, within the last year or so. 

We have provided that initial decisions of our hearing examiners, 
who are in effect the trial judges, will become automatically effective. 
They used to be recommended decisions and the Commission had to 
review every one. We have provided now that they become auto- 
matically effective within 30 days unless there is an appeal—and in 
a great many there is not, the respondent accepts the initial decision— 
or unless the Commission on its own motion decides to review it. 

We look over them all and decide whether we want to review them. 
Unless some action is taken, it becomes final in 30 days and they can 
then appeal to the courts from there. 

Senator Lone. Are there any gaps in your legislative authority that 
prevent you from taking effective action against these practices / 

Mr. Sprncarn. Yes; I think that there are some fairly substantial 
gaps. The one that is most immediately important is the hole in the 
Robinson-Patman Act that I have already discussed. In other words, 
the requirement or the provision that good faith is an absolute answer 
to any charge of price discrimination, regardless of whether that price 
discrimination has not merely injured but absolutely wiped out all 
competition and created a complete monopoly. That is taking the 
most violent situation. 

The Kefauver amendment in the Senate on S. 719 which was the 
good-faith bill last year, in effect incorporates the Federal Trade 
Commission recommendation on the subject. It was defeated by one 
voie. It would have corrected that bill to give us in our opinion a 
good price-discrimination law. 

Another thing that we have made recommendations on: the law on 
interlocking directorates that is full of loopholes. In fact, it is so 
full of them that it is almost never used. The Department of Jus- 
tice—we have concurrent jurisdiction there—brought a case within 
the last few weeks. We have never brought a case, and I believe that 
is the first one that they ever brought. The law was regarded as so 
feeble, I suppose, that it was not regarded as worth using. 

Senator Lone. You only need one loophole, providing it is the right 
loophole, to get through any law. 

Mr. Sprncarn. We have made recommendations. In our annual 
reports you will find recommendations for correcting some of the 
deficiencies in the interlocking directorate statute. In addition pro- 
cedurally we find that under the Clayton Act it takes us three bites be- 
fore we can stop a violation of law. 

Senator Lone. What do you mean by “three bites”? 

Mr. Sprncarn. I mean, by that, we issue a cease-and-desist order. 
Then it is not appealed, but by subsequent investigation we discover 
that the respondent is violating the order. Then we have to go to the 
courts, and In most cases—there is a split opinion here, but some of the 
courts have decided that we have to get an affirmation of that order be- 
fore we can enforce it. In other words, all the court will give us at 
that time is an aflirmance of our previous order, but no injunction 
against the violating respondent. 
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We have to then wait for him to violate it again and then go against 
him under this set-up. That is what I mean by “three bites.” First, 
after proof of violation, we issue the order. He violates that; so we 
eo to the court and get an affirmance of our order. Then we have to 
find another violation, and then we can go to court again and get him. 
So, he has been three times a violator before we vet him. Under 
the Federal Trade Commission Act, the other main statute we have, we 
only have two hurdles. Under that act, if the order is not appealed 
it becomes final in 60 days. We would like the Clayton Act to be 
amended to conform to that act. Is that a rrect statement of the 
situation, Mr. Creel? 

Mr. Creen. Yes, sir. 

Senator LONG. It would seem fair whe n you issued the order in the 
oe instance, if the person against whom the order is issued should 
el that you have no right to issue it and that he was justified in the 
practice that he was pursuing, that he should then be required to 
appeal aa that order to the court, in which event the court could 
decide whether the order was sound. Otherwise, if he violated that, 
he had violated at his peril. It seems to me that would be the fair 

way to do 1t. 

Mr. Sprncarn. He has the right to appeal. Under one of our 
acts-— 

Senator Lone. As it stands today he is in a better position simply 
to go ahead and violate it a second time rather than appeal. 

Mr. Sprncarn. Yes. sir. Because we have to eet it affirmed before 


we can go against him and then get another violation. Under the 
Federal Trade Commission Act as distinguished from the Clayton 
Act. if he cloes not appes al, the order be ‘omes fin: il in 60 d: ays. T! nen 
if he violates it we can go directly in and get a penalty against him. 


Senator Lone. That requires in effect that you proceed under the 
Federal Trade Commission Act rather than the Clayton Act? 

Mr. Sprncarn. Yes, sir: and the Federal Trade Commission <Act 
does not cover some of the situations that the Clayton Act does. The 
things that I have mentioned so far are all items that the Commission 
as a whole, or a majorly, has serra, I mean legislative items. I] 


12] f mention a cou} le of things whi en | do not pr e] | to have done 
ny profound thinkine on, but just ioe out a sugeestion to the 
CoM TEC Ss purely perso | th I k ng, To! wh ever \ | they mAYV 
One of the points that we are making in this report to vou is that 


in the basic materials—in steel, for example, or aluminum—the denial 


of supphes, the refusal to sell, by an integrated firm that has raw 
materials—manufacturing plants, maybe distribution plants, too—to 


sell to, say a fabricator, a man who is nothing but a manufacturer—— 

S nator F wel \W ho ( om pr tes Ww ith them rut ther on dow Nn t] e line? 

Mr. Sprncarn. Yes. 

Senator Lone. Perhaps he micht make venetian blinds, corrugated 
roofing, or cyclone fences, things of that sort, 

Mr. Sprncarn. Yes. The refusal to sell him may make it verv diffi- 
cult or impossible for him to do business, especially in times where 
critical materials are in shortage. You may say, “What are we doing 
about it?” We are not doing anything because there is established 
in the law a general proposition that a seller has a right to select his 
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customers, and that he can deal with anybody or refuse to deal with 
anybody just as he sees fit. 

1 would not quarrel with that proposition when you are dealing with 
a private trader, the small-business man, most businessmen. But, 
when you get into the basic raw materials on which our whole economy 
is based, they are so affected in a sense with the public interest that T 
wonder whether that principle should not be qualified in those cases. 
This is not a novel proposition that I am throwing out. 

In 1914, when the Clayton Act was under consideration, the House 
Judiciary Committee actually reported the bill with a provision in it 
which stated that in the case of owners of mines—that would include 
iron and so forth—they could not refuse arbitrarily to sell to anyone. 
They had to sell equitably on a nondiscrimin: itory basis. 

I think I have the actual language here of that provision in the 
Clayton Act. A provision was inc ‘luded in the first draft of the Clayton 
Act, that is, as it was reported by the House Judiciary Committee 
in 1914, May 6, making it “unlawful for the owner or operator of 
any mine or for any person contro! lling the Pp} ‘oduct of any mine 
engaged in selling its product in commerce to refuse arbitrar ily to sell 
such product to a re sponsi ible person, firm, or corporation who applies 
to purchase such product for use, consumption, or resale in the United 
States or any territory thereof.” 

That was in the House Judiciary version of the Clayton Act. But 
before the bill got through Congress not only had that provision been 
eliminated but it had been completely reversed and the converse had 
been introduced in the bill, and now there is a proviso in the Clayton 
Act that “nothing herein contained shall prevent pe rsons engaged in 
selling goods, wares, or merchandise in commerce from selecting their 
own customers in bona fide transactions and not in restraint of trade.” 

The last language qualifies it a little, but the implication is clear that 
the right to select your own customers is there. It is just the reversal 
ot the prev ious “# islon. 

Senator Lone. It would seem to me that when we passed that statute 
for ex ps unding the production of basic materials—it was not directed 
nt rely to that—where we provide f ‘or accelerated ti ix uunortization, 
iat it would have been fair to have required some stipulation that 
the additional production to come from those facilities would have 
been n _ available equitably to all persons competing for those prod- 
ucts W ich they desired to process 

That would have been a fair condition to have atti iched, to have 
assured that the whole economy would benefit and that all competi- 
tors might benefit from the expanding production of basic metals 
particularly, instead of leaving it wide open in the future that the 
persons who benefited from special tax benefit would be in position 
in the future to use that to further and foster monopoly. 

Mr. Srrncarn. Yes, sir. At present where you have controls you 
have an effort to allocate equitably. But I am talking about the 
normal situation, the long-range future. 

Senator Lone. When your controls disappear, you will not have 
that situation. 

Mr. Sprncarn. That is true. I do not know how equitably the con- 
trols work. Iam not in a position to judge. In any event, the question 
which I think this committee might wish to consider is whether there 
are not certain basic raw materials on which our whole economy de- 
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pends which are so vital that they are affected with a public interest 
at least to the extent that all persons should have access to them on 
a nondiscriminatory basis. 

For instance, aside from steel, take wood pulp—the source of news- 
print. You have a very serious situation there. Of course, you also 
have the freedom of the press involved, too. You have all sorts of 
factors that add to that situation. 

Senator Lone. You are referring there to situations where many 
small newspapers cannot get the print to print their papers? 

Mr. Srerncarn. That is right. 

Senator Lone. That is one matter that this committee might have 
to take further action on. 

Mr. Sprnecarn, That is thinking on my part and does not necessar- 
ily represent the Commission’s point of view. 

Senator Lona. I have also given thought to that. One other altern- 
ative approach might be, insofar as the Government had occasion to 
favor various concerns who were all competing for the same oppor- 
tunity, we might ask concerns to elect whether they were going to 
treat all those applying for the basic raw material on an equitable 
basis and give a preference to those who intended to use these raw 
materials, by equitable distribution as against those who intended to 
use it in an integrated operation that would not be available to the 
economy as a whole. 

Mr. SprnGarn. One of the parts of our staff report which I pre- 
sented today deals with the price squeeze as distinguished from the 
denial of prices. That is where the integrated firm, which has the 
raw materials and also fabricates finished products or semifinished 
Pp roducts, raises the prices of the raw material without raising the 
price of the finished product, and thus, since it does not have to make 
a profit on any particular operation, but just over the whole scheme 
of things, it is at an advantage obviously over its nonintegrated com- 
petitor who has to buy the raw materi: als from him. If the margin 
is narrow enough, it is very difficult or impossible for the competitor 
to make a profit. 

Senator Lona. A good example of that could be where the ol 
companies own their own stations and proceed to raise the price of 
the gasoline to the filling stations while continuing to keep the price 
constant at their own company-owned stations; so, the result is to 
increase the profit for the refiner and to take that out of the filling- 
station operator. 

Mr. Sprncarn. That is right. The other way of doing it, of course, 
is to reduce the price on the finished product without reducing the 
price on the raw material. Or you can have combinations of the two. 
Asa matter of fact, one of the items in our report deals with a combi- 
nation squeeze. 

It was in February 1948, United States Steel and Bethlehem worked 
the squeeze both ways. First they worked the first type I mentioned, 
and then they followed up a month or so later by the other type. 

Senator Lone. Would you mind being more specific in explaining 
how that did happen ? 

Mr. Sprnecarn. Mr. Blair, will you go into that ? 

Mr. Buarr. There were two actions on prices within a fairly short 
period of time in 1948. On February 18, 1948, United States Steel 
and Bethlehem both announced at approximately the same time iden- 
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tical price in reases for semifinis “eg steel: th: at is. steel 1 he form 
of ingots, billets, slabs, and so forth, which I will refer to collectively 
as steel ingots. They Increased the cries f steel in wots 

Senator Lone. I did not swear you prior to this. Will you swear 
that all the testimony you WV ill olve he re will be the truth ? 

Mr. Bram. Yes, si 
The extent of the price inerease for steel ingot and other semi 

| steel products by the major steel] companies ranged from S4 


toS7 per ton. But, while the companies increased the prices of sem! 
i 


finished steel they did not increase the pri es of the finished steel 
prod ets made from the s ify ished steel. They did not increase 
the price of sheets, p! ites, bars. or the other ceneral types of products 
which are known as finished steel. 

Companies engaged only in the production of finished steel are 
known as nonintegrated operators. They buy the ingot or the bloom 





r the billet from United States Steel or Bethlehem or some ther 


nteor d steel company and then roll the basic raw material into 
nished s product In the sale of their finished steel products 
they are in competition with their suppliers, because United State 
Steel and Bethlehem. ( f COUrse, also produce finished stee] plates, 


Because of the fact that at the partic ular time of their price increase 
there was 22 ire pul ntere esl in the « quest! on of prices, with the 
Congress at » President importuning industry to hold prices in 
line, th ee e action ge these large steel eaina resulted in 
congressional hearings. 

The Joint Economic Committee called the steel compa es down to 
Washington and asked them to explain the reasons for this price in- 
crease. At that time the chairman of the committee was Senator Taft. 
I would like to read to you briefly some of the interchange bet ween 
Senator Taft and Mr. Fairless, president of the United States Steel 

' 
| 


a. AEE RE ) ; 
Corp., on this particular price increase. | Reading: ] 
The Cra 1AN. The only question that I have is whether having to pay $5 
’ f il e peo! 
eTer! to the eml- al ad no} ntegrated operators 
I f odu | ¢ 
\ r} l 
Why not? You urself say that the increase in costs and 
Sty es an increase in price, and why does 
I I ple who buy it and people who have to buy 
‘ ,’ 
Mir. Farreress. I am not here t nor would I, indulge in an attack on profits 
her people, but I believe that if you or any member of this committee would 
take the time to analyze the annual reports of some of these companies who buy 
this semifinished steel yé id that their profits are much greater than 
6 ] ( ‘ lies, Which is ] } the steel corporation gets 
1 anki | a a ar etes 2 ot . , 
Phen the committee heard from Mr. Batcheller, who is head of one 


oft the irgest sem nteorated teel companies in the country, (llecheny 
Ludlum. He was asked whether or not he could absorb the price on 
ed steel. Senator Taft said to Mr. Batcheller [continues 
1’ vl a | 


You buy semifinished steel? 
Mr. BATCHELLER. We buy semifinished products 


The CHAIRMAN, From different companies ? 
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Mr. Batrcneier. All from one company, as a matter of fact, at the present 
time. 

The CHAIRMAN. United States Steel? 

Mr. BATCHELLER. Yes. 

The CHAIRMAN. And you were notified that that increase would be $7.30 a ton? 

Mr. BATCHELLER. We were notified it would be. 

The CHAIRMAN. That was the straw that broke the camel's back? 

Mr. BArcneE ter. Yes. 

The CHAIRMAN. This suggestion that people who buy semifinished steel were 
making so much money they did not have to increase the product is hardly true 
in your case? 

Mr. BATcHELLER. That may be true in some cases, but itis notinours * * *, 

Representative Wo.cort. Then, if United States Steel had not raised their 
price of steel billets to you by $7.30 a ton, there would have been no increase in 
the price of your finished product (carbon steel strip) to your customers? 

Mr. BATCHELLER. No, sir; there would not have been, at that time * * *., 

Senator Myers. You see the dilemma which confronts the committee. The 
producer increases his price and says that his customers should absorb it, 
and the only customer that we have before us, of semifinished steel, is your- 
self. And you prove to us that you cannot absorb it, and I surmise that that 
is generally true and that few, if any, of the customers of those steel companies 
will absorb the increased cost to them. 

Mr. BAtTcueLLer. I doubt if they will. 

A few months later in May 1948 the obverse type of price squeeze 
was imposed. 

Senator Lone. Was United States Steel at the same time competing 
with Allegheny Ludlum in processing the semifinished steel ? 

Mr. Buarr. Yes, sir. They sold the same finished products. 

Senator Lone. They sold the same finished products themselves. 

Mr. Buatr. Yes, sir. 

Senator Lone. And they continued to maintain their price con- 
stant without raising it on the same semifinished products? 

Mr. Buarr. Yes, sir. Allegheny Ludlum specializes in the pro- 
duction of stainless and alloyed steel. United States Steel is a pro- 
ducer of all types of steel, including alloy and stainless steel. 

Senator Lona. I do not know what branch of United States Steel 
that Allegheny Ludlum was competing with on stainless steel. If 
they had to increase their price then their competitive position would 
have been injured. 

Mr. Buiatr. That is right. 

Senator Long. That is what happened in that instance? 

Mr. Buarr. Presumably so, from the record of the hearings, as 
presented to the Joint Economic Committee. In May 1948, the 
obverse type of squeeze was imposed. The major steel companies 
reduced the price of finished steel, but they kept the price of the 
semifinished or raw material constant. Effective on May 1, 1948, the 
United States Steel took the lead, this time in making reductions in 
the prices of finished products. In announcing the May reductions, 
Mr. Fairless of the United States Steel was quoted as having stated 
[reading]: 

No changes are to be made in the prices of certain products such as semi- 
finished steel * * *. The new changes involve a total price reduction more 
than twice as large as the total increases of last February in our prices of semi- 
finished steel. 

fron Age went on to comment as follows, concerning this reduction 
of the price of finished steel [reading]: 

The depth and variety of the United States Steel price cut last week astounded 
other firms * * *, Many were wondering how they could meet the new 
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lower prices and still not cut deeply into net income in months tocome * * ®&, 


The United States Steel move was one of the most unusual in steel history. 
The other trade journal in the steel industry, Steel, stated Lreading) : 


Nonintegrated companies are threatened with a new pinch on profits. The 
new price reduction (announced by United States Steel Corp.) will not affect 
semifinished steel, which was increased a few weeks ago [in February]. Mills 
depending on purchases of semifinished will be hard pressed to become competi- 
tive in price with the integrated producers. 

Hence in February we have the large steel companies raising the 
price of raw material and keeping the price of the finished product 
constant, while in May we have them reducing the price of the finished 
product and keeping the price of the raw mater ial constant. 

Senator Lone. I have been informed that a previous report of this 
commiitee, but not the same subcommittee, indicated that in the field 
of aluminum production the profit on the companies producing basic 
aluminum seems to be about 11 percent for the aluminum production 
on the basic material, but that in the fabricating end the profit seems 
to be much higher, around 25 percent, based on investment. 

I am also informed, although I have not the proof immediately at 
my fingertips, that the aluminum companies, the three major pro- 
ducers—A lcoa, Reynolds, Kaiser—are going more into the fabric rating 
end, becoming more and more integrated concerns. Iam anticipating 
what conceivably could happen in instances like that. It would be 
possible in the future—would it not—that they could increase their 
profits by simply raising the price of the basic commodity on the 
production of the raw materials—that is, the unprocessed or semi- 
processed material—and maintain a price constant on the finished 
product ¢ 

If that happened, that would have the effect of transferring, let’s 
say making the profit 25 percent in producing the basic material and 
perhaps 11 percent or maybe less than that on the fabricating end, 
which might mean that the fabricators might find themselves gradu- 
ally squeezed out while the large concerns in the integrated operation 
would be making just as much profit as ever. 

Mr. Buatr. If they did follow such a course of action, it would be 
merely a repetition of what they have actually done in the past. 

Senator Lone. Not what these companies have done. 

Mr. Buarr. Yes, sir. Aluminum Co, of America was found guilty 
of imposing a price squeeze in an aluminum case recently tried. In 
the decision of that case 

Senator Lone. When was the decision ? 

Mr. Buair. The citation is as follows: United States of America v. 

Aluminum Co. of America et al., Equity No. 85-73. I believe the final 
judgment was in 1946, pursuant to the decision in 1945 by Justice 
Learned Hand. There the Circuit Court of New York was acting as 
a special court in place of the Supreme Court because so many mem- 
bers of the Supreme Court had disqualified themselves from hearing 
the case on the ground that they had been associated with the Depart- 
ment of Justice in the early stages of the case.’ 

But in that case the Aluminum Co. of America was found to have 
maintained between 1925 and 1932 differentials between its selling 
prices of virgin aluminum ingot, on the one hand, and certain gages 





2 See 148 Fed. 2d 146. 
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of 17-S (duralumin) flat sheet, as well as certain gages of 2-S and 
3-S coiled and flat sheet, at such levels as to prevent fabrications from 
manufacturing sheets at a reasonable profit.’ 

The fabricators bought the ingot, the raw material, and rolled it 
into sheets. The only domestic producer of the ingot was the Alu- 
minum Co. of America, which, of course, also produced sheets. The 
Court held that the selling prices of these gages and types of sheets 
were “lower than fair prices based on the prices at which the Alu- 
minum Co. of America was selling virgin aluminum ingot and the 
cost of fabricating such sheet.” Selling prices of virgin aluminum 
ingot were found to be “higher than fair prices based on the cost of 
production of such virgin aluminum ingot.” ‘The Court went on to 
say | Reading]: 


The evidence introduced from books of Aluminum Co. of America with re- 
spect to aluminum-sheet differentials was limited to five-gage groups of 2-S and 
3-S coiled sheet, four-gage groups of 2—-S and 3-S flat sheet and five-gage groups 
of 17-S hard alloy or duralumin, for each of the 8 years in the period com- 
plained of, viz, 1925-32, a total of 112 items. The sheet differentials, deter- 
mined by subtracting the prices received by Aluminum Co. of America for 
virgin aluminum ingot from the prices received by it for such aluminum sheet, 
were less than the cost of fabrication of aluminum ingot into sheet in 31 out 
of the 112 items. For all five gages of coiled sheet, the average profit open to 
competing fabricators during this period was 0.84 cents a pound as against 4.7 
cents per pound for the five succeeding years, viz, 1933-37; for the four gages 
of flat sheet, the corresponding figures were 0.59 cents and 4 cents; and for 
hard alloy sheet, 4.9 and 11.8 cents. 


Senator Lone. Rather than go further with that at this time, I 
would like to have you complete your statement, Mr. Spingarn. 

Mr. Sprnaarn. I want only to say that I am not clear in my own 
mind exactly what should be done with respect to this price-squeeze 
situation. ‘The one basic straw that I can cling to is this: At present 
if a price squeeze is a price discrimination—I mean if it is only applied 
localiy, say, in one area and not somewhere else—you presumably 
would be able to proceed against it under the Robinson-Patman Act, 
except, of course, that again you are confronted with the fact that 
that act is in the process of emasculation. But if it is done on an 
industry-wide basis, which was the situation in the 1948 steel squeeze 
Mr. Blair referred to, you have no recourse under existing law unless 
you could prove that there was an intent to destroy or substantially 
injure competition. 

You know how difficult that is to prove. It is almost impossible in 
an antitrust situation to prove intent except in the most flagrant type 
of situation in which you have documents indicating that intent, in 
which letters have passed back and forth, things like that. 

Fifty years ago that happened. Monopolists dicussed and wrote 
about their intentions to monopolize quite frankly. But they have 
become more subtle today. These things simply are not discussed. 
If letters or memoranda are sent out, recipients are told to destroy 
them after reading them, things like that. Intent is then very diffi- 
cult to prove. 

So, I get back to the basic premise that it seems to me that through- 
out the antitrust laws—and this would be one situation—effect should 
be the criterion, and not intent. A benevolent man can create a mo- 





2 United States v. Aluminum Co. of America, judgment on mandate, U. S. District Court, 
Southern District of New York, April 23, 1946. 
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nopoly. What the law should deal with is whether these activities are 
of such a character that the probable or inevitable effect will be to 
promote or create monopoly. Then it should be possible to proceed 
against them. 

Senator Lone. It might also be possible, to use a different approach, 
by trying to help the independent concerns place themselves in a posi- 
tion where they could better help one another and work together for 
mutual protection. 

Mr. Srincarn. That is true. 

Senator Lone. Suppose we take your testimony on the coercive prac- 
tices. I believe you discussed price discrimantions. 

Mr. Srincarn. Yes; Ihave. Asa matter of fact, I covered coercive 
practices, too. Unless you have questions, Mr. Chairman—— 

Senator Lona. I have your prepared statement before me. I do 
not know whether we should go into it again today. If we do, we will 
have to meet about 2 o’clock this afternoon. Do you or Mr. Blair 
intend to testify with regard to the remainder of this today? Or do 
you wish to submit this for the committee’s study ? 

Mr. Srrncarn. We were going to leave ourselves entirely in your 
hands. That is to say, we have just given you the high spots very 
briefly on what this report contains. It is a staff report, and I have 
with me the men who worked on it. I think they are the best qualified 
to go into details of it. 

I would be glad to return with them if you want to go over it on a 
blow-by-blow basis, go over it part by part, or handle it anyway you 
want. Or I would be glad to leave the report with you. 

Senator Lone. The committee will accept this report. It will per- 
haps like to call back some witnesses to testify with regard to some 
phases of it. Next week we will receive a report on steel. The only 
question that I have in mind is that perhaps there might be additional 
examples of these practices that you have discussed that might be 
developed or that might be made available to us. 

Do I understand that, insofar as you could, you have tried to give 
as many details and as many examples of the practices discussed here 
as you thought possib le? 

Mr. Sprncarn. My understanding of the situation—and I will ask 
Mr. Blair and Mr. Creel to comment on this—is that this report is a 
combination of the work of our economists and our lawyers. The first 
three parts were prepared by the economists, and the last two, or 
rather part 4, was by the lawyers, and part 5 partly lawyers and partly 
economists. 

My understanding is that they have attempted to select the most 
striking instances within our experience. 

Senator Scuorrret. You have those documented ? 

Mr. Sprncarn. We have those documented to illustrate the point 
we were trying to make. 

Mr. Buarr. The report should not be interpreted in any way as being 
a complete compendium of all the cases bearing on any partic ular 
practices. 

Senator Lone. Do you believe more of those could be made available 
to the committee / 

Mr. Buarr. With re spect to certain practices as in price-discrimina- 
tion cases, we have them literally by the hundreds. We took only 
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enough cases which in our judgment were necessary to illustrate the 
type of practice that was being discussed. 

Senator Lone. Do you feel that in the main the other cases would 
perhaps be repetitious of the examples made here ¢ a 

Mr. Buair. That was our point. We wanted to avoid repetition 

Mr. Srincarn. On price discrimination, Mr. Creel, we could give 
them endless cases. 

Mr. Creev. Yes, sir. We selected only about 15, which were the 
ones which seemed to me at least to represent cases which showed most 
vividly the disadvantage to the small-business man. ‘That was our 
reason for selecting these particular cases. 

Senator Lona. Mr. Creel, do you swear that the testimony that you 
will give here will be the truth ¢ 

Mr. Creet. Yes, sir. 

Senator Lone. Do I understand then that a memorandum of similar 
situations could be made available to this committee / 

Mr. Creet. Of course, the most complete way would be for you to 
have a digest of all of our price-discrimination cases, I suppose, and 
those falling under those other categories. We selected those that we 
thought were representative. 

Senator Lone. Could you make available to us a digest of other 
cases comparable to these that have been selected here / 

Mr. Creet. You mean a digest of all? That has never been done. 

Mr. Sprncarn. It would be quite a job if you required us to do it. 
We suggest that you discuss the matter with the Appropriations Com- 
mittee. 

Mr. Creet. There has never been a digest, that means anything, of 
all of our cases. 

Senator Lone. I wondered if you would give us perhaps a brief or 
a digest of a considerable number of them of salient cases. 

Mr. CREEL. Would it suflice for your purposes it we submitted to 
you a copy of the Commission’s brief in each of the Robinson-Patman 
cases, as Well as the ones on these other categories for the last year or 
2 years ¢ 

Senator Lone. Of course, a copy of the Commission’s brief in each 
of those cases would be much more voluminous than I had in mind. 
I had in mind a thumbnail outline of what those cases involved. 

Mr. Creet. We could give you very easily a copy of the Commis- 
sion’s findings as to the facts and order in each of the cases, for what- 
ever period of time you choose. 

Mr. Buatr. If I might interject, Mr. Chairman, President Lincoln 
once said that he didn’t have time to write a short letter. It is often 
more difficult to write a digest or thumbnail sketch of these cases, 
than it is to write up the cases themselves. The art of compression 
is a very difficult one indeed. I do believe that we have presented 
sufficient illustrations of each of these practices to make quite clear to 
the committee and to any interested party the nature of the practices 
which we are describing. 

Senator Lone. Perhaps so, and perhaps after I have had a chance to 
study your report I will agree with you. The only point that I had 
in mind was that it is one thing to prove that a practice exists, and it 
is another thing to prove that it is prevalent in the economy. When 
we study this, we will perhaps know more of what we would like to 
have. 
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Mr. Sprncarn. If you desire further information, we will attempt 
to provide it with the understanding, of course, that if it involves a 
great many man-hours 

Senator Lone. That your appropriation is very limited. 

Mr. Sprncarn. Yes, sir. 

Senator Lone. Senator Schoeppel, do you have any other questions? 

Senator Scnorrret. I want to take the opportunity of reading 
these reports which I haven’t been able to do yet. Some of them just 
came to my attention this morning. 

Senator Lone. We want to thank you for this report and the work 
of the Commission and your staff in preparing it. We will give it 
our close attention during the next few days. 

Mr. Sprncarn. Thank you very kindly for listening to us so 
patiently, Mr. Chairman. As you can see, the monopoly problems 
raised by our report strongly suggest the need for two types of 
solutions: first, more money ‘and personnel for the antitrust agencies; 
second, more effective legislation. These are not alternative methods 
of solution. Both approaches are necessary. 

Senator Lone. Tentatively next Tuesday we will hold a hearing on 
the steel situation. That closes the session for this morning. 

(W hereupon, at 12:25 p. m., the subcommittee adjourned to re- 
convene Tuesday, April 29, 1952. 
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TUESDAY, APRIL 29, 1952 


UNITED STATES SENATE, 
SUBCOMMITTEE ON MonopoLy oF THE 
SENATE SMALL BusINess COMMITTEE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a. m. in room 
P-36, United States Capitol Building, Senator Russell B. Long (chair- 
man of the subcommittee) presiding. 

Present: Senator Long (presiding). 

Senator Lona. The subcommittee will come to order. 

Let the record show that Senator Long is present and, under the 
rules of this committee, one person constitutes a quorum of the sub- 
committee. Senator Sparkman and Senator Schoeppel are expected 
later. 

We have as our witness today Mr. John Blair, economist to the 
Federal Trade Commission, who has made considerable study in the 
field of monopolistic practices, distribution of materials, price dis- 
criminations, and Mr. Blair will testify on the distribution of steel 
cons sumption, 1949-50, in connection with the report of the Federal 
Trade Commission to this Subcommittee on Monopoly. 

Mr. Blair, it is a policy to swear all witnesses before the subcom- 
mittee. 

Do you solemnly promise that all testimony you will give before 
the committee will m the truth? 

Mr. Buatr. Yes, si 

Senator Lone. You may proceed. 


TESTIMONY OF JOHN M. BLAIR, ASSISTANT CHIEF 
ECONOMIST, FEDERAL TRADE COMMISSION 


Mr. Buarr. I would like to begin my testimony by reading the first 
two pages of the report before you, “Report of the Federal Trade Com- 
mission on the Distribution of Steel Consumption, 1949-50,” and there- 
after I will endeavor to illustrate the main points made in the report 
with the use of these charts which I have brought with me. 

Senator Lone. Go right ahead. 

(There was discussion off the record.) 

Mr. Buatr (reading) : 


The economic problem with which this report is concerned may be briefly 
stated as follows: What happens to the distribution of a basic raw material 
during a period of shortage when control over its distribution is left largely in 
the hands of its producers? While perhaps best illustrated by the steel industry, 
the problem is common to all raw-material industries and is thus a matter of 
fundamental importance to the future structure of American industry. 
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In normal times a shortage in a competitive industry would tend to result in 
an increase in price and an expansion of capacity. However, in an industry such 
as steel, the expansion of capacity is necessarily a slow process; 2 or 3 years 
may elapse before new mills are built, heavy, costly, and complicated machinery 
is manufactured and installed, and new workers are trained. Thus the expan- 
sion of capacity, though the only remedy for a persistent shortage in the long 
run, constitutes no solution in the short run. In fact, by diverting materials 
from production to construction, the very process of expanding capacity may 
tend to aggravate the immediate shortage. 

Where a shortage is due to war or threats of war, national catastrophes, flood, 
pestilence, or similar causes, governments naturally are reluctant to permit price 
increases. In the interest of equity and public morale, governments generally 
seek to prevent a relatively few persons from enriching themselves as the con- 
sequence of a national emergency. Hence, “ceilings” are placed on prices in 
order to check profiteering, to arrest increases in the cost of living, and to hold 
down the cost of items purchased by the government itself. 

With the expansion of capacity a matter of the future, and “rationing by 
price” precluded as undesirable, some other form of rationing must be adopted. 
In this country, nonprice rationing has taken one of two forms. Under the 
first, a small proportion of the available supply is set aside for essential needs 
and the remainder is distributed at the discretion of the materials producers 
themselves. This form of allocation existed during the years immediately after 
World War II, culminating in 1947, and again during the period immediately 
following the invasion of South Korea. Under the second form, the Government 
itself assumes responsibility for distributing all or a large portion of the total 
supply, instituting some plan of allocation, such as the controlled materials 
plan, under which materials are allocated for specific programs. This latter form 
of control was adopted on an all-out basis during World War II. During the 
present mobilization period it has again been instituted on a somewhat modified 
basis, beginning July 1, 1951. Data are not as yet available on the distribution 
of steel among fabricating industries under the new allocation plan. 

But a few comparisons can be made between a period of relatively free supply 
and a shortage period in which control over distribution rested almost exclusively 
in the hands of the producers. Specifically, it is possible to Compare the dis- 
tribution of steel as between (a) the year 1949 and (v) the fourth quarter of 
1950. In 1949 steel had been in relatively free supply. Vhe invasion of South 
Korea took place on June 25, 1950, and by the fourth quarter of that year de- 
mand for steel was far in excess of production. To some extent, at least, this 
mushrooming of demand reflected attempts of buyers to build up raw material 
inventories before more stringent controls were adopted. Yet it was also due 
in part to an increase in actual steei consumption which rose over 30 percent 
during this period. Any modification in the flow of steel during this period can 
be attributed only in small part to its absorption in the defense effort. During 
the fourth quarter of 1950, less than 10 percent of the Nation’s output of steel 
was actually going into military and directly related defense purposes. 

In recent months certain prominent members of the steel industry have urged 
that the controlled materials plan be discarded, that a reserve for military and 
other essential purposes be set aside, and that the control over the remainder of 
the supply again be placed in the hands of the sellers. The present report is 
indicative, in broad outline, of the pattern of distribution to be expected should 
such a course of action be followed. 

Some indication of the probable pattern of distribution to be expected under 
steel company control also can be gained from another report, Changes in the 
Distribution of Steel, 1940-47, issued by the Senate Small Business Committee. 
This report contrasts the distribution of steel in a prewar year of free supply 
with a postwar year of shortage when the control over distribution was left 
almost entirely in the hands of the producers. The latter year, following the 
end of OPA, was the period in which the so-called “black market” and “gray 
market” in steel made their appearance on a wide scale. 


To save time, I would like, at this point, to have included in the 
transcript the remaining part of page 2, and the first half of page 3, 
as it summarizes the findings of the other report. 

Senator Lona. Since you make reference to that earlier report of 
the Senate Small Business Committee, on changes in the distribution 
of steel, I believe it might be well for you to review that report. 








MONOPOLY AND CARTELS 37 


I think you did some work in connection with that study, did you 
not ? 

Mr. Buatr. Yes, sir; I did. 

The Senate Small Business Committee requested the Federal Trade 
Commission to make me available to assist the committee in the 
preparation of that report. 

Senator Lone. I would like to have you review that report before 
proceeding, so we can see the picture; because many of vour statements 
are made, based upon that report, I notice, and changes since that 
report occurred. 

Mr. Brair. In that report of the Senate Small Business Committee 
of the Eightieth Congress—— 

Senator Lona. That was the Eighty-first Congress, was it not ? 

Mr. Briar. It was actually conducted during the Eightieth Con- 
gress. Senator Martin was chairman of the subcommittee looking 
into ‘his problem, and the late Senator Wherry was chairman of the 
full committee, and they both submitted the report. 

In the report, which covered 14 large steel companies representing 
84.7 percent of the Nation’s steel capacity, the committee examined 
four allegations which had been made by representatives of small 
business. 

The first of these allegations made by small fabricators was to the 
effect that the steel producers, themselves, had been expanding into 
the fabricating industries, particularly by buying up previously 
independent fi abricating concerns, and had, themselves, channeled an 
incre asing proportion of their steel output into these fabricating 
plants which they now owned. One of the purposes of the report, 
Changes in the Distribution of Steel, 1940-47, was to inquire into this 
allegation. 

The report found that there had been an increase in the proportion 
of steel flowing to the fabricating subsidiaries of the steel producers. 
Quoting the report: 
¢ * * such an increase has indeed taken place; for the products surveyed, as 
a group, shipments to fabricating subsidiaries, as a percent of total shipments, 
rose from 7.5 percent in 1940 to 8.3 percent in 1947. 

Senator Lona. 1947? That was only about a 10-percent increase, as 
far as over-all shipments were concerned ? 

Mr. Buarr. As far as their over-all shipments; but it must be re- 
membered, Mr. Chairman, that only certain types of steel products 
were consumed by the fabricating plants owned by the steel com- 
panies. 

You would expect to see no increase in the share of steel going to 
fabricating subsidiaries in the case of those particular steel products 
which the fabricating subsidaries did not use. The increase was 
pronounced in the case of those particular steel products which con- 
stitute the principal raw materials consumed by the fabricating com- 
panies that had been acquired, specifically, hot-rolled sheet, cold- 
rolled sheet, and hot-rolled strip. The amount of hot-rolled sheet— 
the “tightest” steel product and the center of most of the complaints— 
going to fabricating subsidiaries rose from 310, 000 tons in 1940 to 651,- 
000 tons in 1947, a proportionate increase from 5.7 to 10.5 percent. In 
other words, the share going to the steel companies’ own plants prac- 
tically doubled. 
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Senator Lone. Then, of course, in connection with that, you found 
an alleged increase in steel shipments to the companies—— 

Mr. Buatr. That was the next point. Another allegation by repre- 
sentatives of small business was to the effect that the steel companies 
were channeling an increasing proportion of steel to their own ware- 
houses, at the expense of the independent warehouses. The inde- 
pendent warehouses stated that they could not obtain anything like a 
suflicient quantity of steel, and therefore they were unable to “supply 
the small fabricators who were dependent upon them. 

The findings of the report on this point were as follows: 

* * * the proportion going to warehouses has also increased. * * * At 
the same time, however, the division of warehouse shipments between affiliated 
and independent warehouses has definitely shifted in favor of the former. For 
all products together, the proportion of shipments to all warehouses that went 
to affiliated warehouses rose from 16.5 percent in 1940 to 20.1 percent in 1947. 

A third allegation.concerned the question of the “product-mix.” 
Certain witnesses appearing before the committee stated that while 
for their purposes, the less expensive hot-rolled steel would be per- 
fectly satisfactory, they could secure only the more expensive and 
more highly finished cold-rolled steel, which, of course, is made out 
of hot-rolled steel. 

As you undoubtedly know, Mr. Chairman, cold-rolling, or cold- 
finishing is a further finishing process that is applied to hot-rolled 
steel. It provides a smooth finish, and a certain degree of strength 
and other desirable features which are essential for some products 
such as household appliances, and certain parts of the exterior of 
automobiles. 

However, there are many other purposes in manufacturing which 

can be just as adequately served by hot-rolled steel. These witnesses 
stated that when trying to obtain hot-rolled steel, they were informed 
that the mills were unable to supply them. But they were told the 
mills could supply them with the more expensive cold-rolled steel. 

Now, you can use cold-rolled steel for practically all purposes that 
you can use hot-rolled steel for, but it does not work the other way 
around. 

The Cyatrman. Of course where the Siege is selling a commodity 
that required the use of hot-rolled steel, or at least where the hot- 
rolled steel would be indicated, if you had to use cold-rolled steel 
instead, the cost would tend to put him out of line with relation to 
his competitor who might be using the hot-rolled steel. 

Mr. Briar. That is right. 

At the present time, the differential is about $15 a ton, that is to say, 
by and large, cold-rolled sheet steel costs about $15 a ton more than 
the hot-rolled steel. 

Senator Lone. About what percentage differential would that mean ? 

Mr. Buatr. I think the average price of carbon steel at the present 
time is around $70, isn’t that right? Somewhere in that neighborhood. 
I see some steel men here in the audience. 

A Voice. Hot-rolled sheet is $72 and cold-rolled is $87. 

Mr. Buatr. If the difference were $15, it would be somewhere in 
the neighborhood, sir, of 20 percent. 

The findings of the Small Business Committee on this point were 
as follows: 


* * * Shipments of cold rolled sheets, as a percent of total shipments of 
all sheets, rose from 30.3 percent in 1940 to 42.9 percent in 1947; cold rolled 
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strip, as a percentage of all strip, increased from 17.4 to 32.8 percent ; and cold- 
finished bars, as a percentage of all bars, advanced from 4.1 to 6.3 percent. 

The last allegation examined by the Senate Small Business Com- 
mittee was to the effect that buyers in what are generally referred to 
as the outlying or underdeveloped areas of this country, the South 
and West, could not obtain steel owing to the operation of the basing- 
point system. Specifically it was maintained that the steel mills 
which, at that time were operating under the basing-point system, did 
not wish to incur the cost of absorbing freight, which would have been 
necessary in making shipments to distant areas under the basing- 
point system; that instead the mills preferred to make shipments to 
their freightwise nearby customers where the shipments did not in- 
volve any substantial freight absorption. 

Now the findings of the report on that particular question are as 


follows: 


1. In the traditional surplus-producing centers, shipments, with few excep- 
tions, have increased greatly, a result which would be expected on the basis 
of the assumption that producers have acted in such a way as to avoid freight 
absorption, selling a much greater portion of their output to nearby purchasers. 

2. In the deficit-producing centers—those areas which historically have not 
produced enough to meet their own needs—shipments have either declined or 
risen only slightly, as would be expected on the basis of (a) the known fact 
that capacity in such areas is insufficient to meet the local demand, and (bp) 
the assumption that the surplus centers, which in the past have absorbed freight 
on shipments into these areas, have to a considerable extent ceased to do so. 

3. In the nonproducing areas the behavior has varied widely. The variations 
in these areas can usually be explained on the basis of the location of the area 
relative to surplus-producing centers and their freight-absorption requirements, 

In that connection, Mr. Chairman, I would like to call your atten- 
tion to the findings of the report with regard to the change in steel 
shipments to the State of Louisiana. On page 30 of the report, 
Changes in the Distribution of Steel, 1940-47, appears the following: 

* * * shipments to both Louisiana and Texas were actually less in 1947 
than in 1940, the reductions amounting to 48.8 and 11.8 percent, respectively. 
These declines are particularly interesting as both States were “phantom 
freight” areas for Birmingham in 1939. ‘That is to say the official delivery 
prices for these areas was based upon rail freight, whereas the Birmingham 
mills could ship for a lesser rate by utilizing barge shipments. However, these 
areas depended, historically, upon more distant centers for a large share of 
their supplies. In 1988 Texas obtained only 42.6 percent of its shipments from 
Birmingham and 30.5 percent from the Pittsburgh and North Ohio River area, 
together with substantial tonnages from Youngstown and Baltimore. In the 
same year Louisiana received 71.4 percent of its tonnages from Birmingham 
and 20.4 percent from the Pittsburgh and North Ohio River area, as well as 
Some important tonnages from Youngstown, Detroit, Baltimore, and the Mid- 
dletown-Newport areas. 

Senator Lone. Inasmuch as those more distant centers were in 
position to ship by barge as well, they were practically phantom- 
freight areas themselves. If you shipped by water from Pittsburgh 
to New Orleans the cost would h: irdly be above the rail freight cost 
from Birmingham, I believe. 

Mr. Buarr. I believe that the shipping charge from those northern 
centers, no matter what means of transportation are used, are higher 
than rail freight from Birmingham, although I don’t have the exact 
facts as to the rates. Probably the question of where the advantage 
lies would depend largely on the quantity shipped 
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In the past Texas and Louisiana had relied upon these distant areas. 
Apparently what happened was that when the demand exceeded sup- 
ply these distant mills tended to cut off their customers in such distant 
areas as Louisiana and Texas. 

Senator Lone. Perhaps you might find that the reason why the 
freight charge might not have been advantageous to the companies 
shipping to Louisiana and Texas, might have been that they just 
didn’t care to use the water system, they preferred to use their rail- 
road friends. 

Mr. Buar. That is right. 

Senator Lone. But I believe you would find, on actual cost of ship- 
ment—particularly if you owned your own barges—it would pnd. 
ably be cheaper to bring steel down the river than it would be to ship 
it by rail from Birmingham, if you look at the actual cost of the 
shipment. 

Mr. Bua. That is possible; but certainly under the basing-point 
system there was not the incentive to make anything like full utiliza- 
tion of water and truck shipments since the delivered price was based 
on rail freight. 

Senator Lone. That tends to prove that in a period of surplus a 
basing-point system tends to prevent the development of production 
of basic materials; and, in periods of scarcity, denies those areas the 
basic commodities. 

Mr. Buarr. That conclusion happens to be in accord with my own 
personal judgment. 

Senator Lona. That is in accord with experience, too. 

Mr. Buarr. On page 36 of the report of the Senate Small Business 
Committee, there is a table which shows that the shipments to the 
traditional surplus-producing centers rose 44.2 percent. Shipments 
to deficit-producing areas, that is, areas which produced steel but not 
enough to meet their own nee ie rose only 3.5 percent; and shipments 
to those areas which produced no steel of their own, the nonproducing 
areas, rose only 1.7 percent. Hence the 18.8 percent national average 
may thus seem to be a composite of, on the one hand, a substantial in- 
crease of steel shipments to customers in the traditional steel-pro- 
ducing centers, plus, on the other hand, a very negligible increase to 
customers located anywhere else in the United States. 

Senator Lone. That is the reason some of us don’t like to look a 
the purpose of the basing- pata system, and argue about good faith 
and bad faith, and all that, which simply means that in those times 
of scare ity we simply do not get the supplies. 

Will you proceed now, sir. 

Mr. Buarr. That covers the Senate Small Business Committee re- 
port. 

Senator Lone. You should insert that table from the previous report 
into the record here, in connection with your testimony. 

Mr. Briatr. Yes, sir, I will do so. 

(The table referred to, from the previous report, is as follows) 


1 Excerpts from Special Report of the Special Committee to Study Problems of American 
Small Business, United States Senate, SOth Cong., Ist sess. (Rept. No. 44) Changes in 
Distribution of Steel, 1940-47, pp. 36-37. 
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TaBle 7.—Shipments of hot-rolled sheets in 1940 and 1947: Comparing changes in 
distribution to producing areas and nonproducing areas 








s ercent 
Surplus-producing areas 

New York (excluding New York City 131, O5¢ 123, 299 6. f 
Cleveland 283, 305 208, 100 | 5.2 

Other Ohio 394, 262 186, 315 23 
Canton-Massillon-Mansfield 52, 5 65, 285 24.2 

Indiana 18], 796 236, 045 31 
Pennsylvania (excluding Philadelphia 232, 357 372. 810 60. 4 
Chicago 281, 274 470, 388 67.2 
Alabama 24, 651 R98 
Maryland 105, 466 112.3 
Kentucky 9, 063 152.4 
West Virginia 39, 352 100. 2 
Subtotal : 1, 736, 035 2. 504, 199 44,2 

Deficit-producing areas: 

Philadelphia 997, 358 186, 288 —18. 1 
Detroit 1, 170, 172 1, 174, 858 ‘ 

Missouri TR, 321 80, 1 9 
Illinois (excluding Chicago 103, 092 130, 076 2%. 2 
California 130, 274 | 194, 542 49.3 
Subtotal itag . 1, 709, 224 1, 765, 922 3.3 
All other areas. _- ; 1. 032. 197 1. 049. 737 1.7 
Total all areas. .._. : 4 477.457 5. 319, 858 18.8 


From the table it may be seen that total shipments to the areas containing 
the traditional surplus production centers increased 44.2 percent between 1940 
and 1947, while shipments to the deficit production centers rose only 3.3 
percent, and deliveries in those States which had no production capacity ad- 
vanced only 1.7 percent. 

Even these figures tend to minimize the disparities in the way in which the 
total supply was distributed between the surplus and the nonsurplus areas, 
since the districts were classified on the basis of their status in 1938. On this 
basis, California, whose shipments mounted 49.3 percent, is classified as a 
deficit production area, although subsequent capacity expansion in the State 
would more properly place it in the surplus group. Conversely, New York 
State (exclusive of New York City)—where shipments declined by 6.6 percent— 
was in a slight surplus position in 1938, but probably should now be included 
in the deficit group. However, as far as the table is concerned, which is 
rigidly based on 1938 experience, these two areas, with the addition of Cleveland, 
are the only producing areas whose behavior deviates appreciably from the 
general pattern. 

Mr. Buair. Returning now to the present report of the committee, 
with the invasion of South Korea, steel again became tight and once 
more small-business men were making complaints to the Senate 
and House Small Business Committees. Because of the obvious 
impact of any maldistribution of steel on the maintenance of com- 
petition, the Federal Trade Commission immediately endeavored to 
reinstitute on a continuing basis, the same type of survey which the 
Senate Small Business Committee had conducted for the earlier 
period. However, the Commission was unable to obtain necessary 
clearance, as required under the Federal Reports Act. Instead, the 
Commission has had to rely upon industry statistics published by the 
American Iron and Steel Institute and upon special tabulations of 
data prepared for it by the Bureau of the Census. Utilizing these 
other sources of data, the Commission has been able to focus on 
some, though not all, of the same points examined by the Senate 
Small Business Committee in its report. In addition, it has been 
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possible to examine a few new and different points which were not 
analyzed in the committee report. 

In brief, the report is concerned with the following questions: 

(2) The distribution of steel among fabricating industries. 

(6) The distribution of steel within fabricating industries. 

(c) The distribution of steel between affiliated and independent 
warehouses. 

(d) Shifts in the product pattern. 

As has been noted, numerous complaints have been made by small 
firms to the Senate and House Small Business Committees concern- 
ing their inability to obtain steel in the present mobilization period. 
Among the reasons cited was alleged favoritism of the producing mills 
for certain industries as against others. It has been contended, for 
example, that fabricating industries which are owned in part by 
members of the steel industry have fared singularly well in their 
receipts of steel. Moreover, it has been contended that the automotive 
and household appliance industries, which, during the period covered 
by this study were reaching new peaks in production, have been re- 
ceiving more than their “fair” share of steel supplies, reflecting the 
desire of the steel producers to maintain good peacetime relations 
with these important peacetime customers. 

In examining this particular complaint, the Commission has ob- 
tained statistical data showing the change in the consumption of steel 
between the average quarter of 1949 and the fourth quarter of 1950, for 
some 57 metal-fabricating industries. 

Of these, there are some 16 which may be regarded as the major 
steel-consuming industries. That is to say, these are the industries 
which had an annual consumption, based on the year 1949, exceeding 
500,000 tons. ‘These industries, with the exception of three fields for 
which the change was of doubtful significance, are shown on this 
accompanying chart 1. 

CHART 1 


CHANGE IN CONSUMPTION OF CARBON STEEL BY 16 


MAJOR STEEL CONSUMING INDUSTRIESS 
AVERAGE QUARTER 1949— FOURTH QUARTER 1950 


INDUSTRIES 30 = 10 ~~ “ so 60 7 

HEATING AND COOKING APPARATUS, N. EC 
BOLTS, NUTS, WASHERS AND RIVETS | 
| 





METAL STAMPINGS 

WIREWORK, N. E. C. 

METAL BARRELS, DRUMS, AND PAILS 
CONSTRUCTION AND MINING MACHINERY 
REFRIGERATION MACHINERY 

HARDWARE, NEC 

STRUCTURAL AND ORNAMENTAL PRODUCTS 
BOILER SHOP PRODUCTS 

TIN CANS AND OTHER TINWARE 

MOTOR VEHICLES AND PARTS 


SHIPBUILDING AND REPAIRING 


40 x & 7 @ 


a x» 
Percent Change 


> gustries with 1949 corbon steel consumption exceeding 500,000 tons 
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It. will be noted that five of these major metal-fabricating industries 
registered a rather substantial increase in their steel consumption, as 
between the average quarters of 1949 and the fourth quarter of 1950. 

Senator Lone. Might I inquire which of these 16 industries would 
normally be affected by the seasonal variations in the fourth quarter? 

You are comparing a fourth quarter to a 1949 average. Have you 
made any study of that in connection with that study on the chart, 
or do you think you might care to advise us about that at a later date? 

Mr. Brae. No, for this reason: The fourth quarter of 1950 was a 
period of acute steel shortage. Producers in virtually all lines were 
endeavoring to get their hs inds on steel, even though they may have 
been undergoing a seasonal decline at that particular moment. 

Thus, the normal seasonal influences probably did not have much 
effect during this particular period on the demand for steel. 

The five industries which showed the largest increases in steel con- 
sumption during this period were: Heating and cooking apparatus, 
which showed an increase of 73 percent; bolts, nuts, washers, and 
rivets, which showed an increase of 67 percent ; metal stampings, with 
an increase of 62 percent; wirework, with an increase of 53 percent; 
and metal barrels, drums, and pails, with an increase of 44 percent. 

Senator Lone. Now, the fourth quarter of 1950 was the quarter 
after the Korean conflict started. 

Let’s see, the Korean conflict started—— 

Mr. Buatr. June 25, 1950. 

Senator Lone. Which would be in the second quarter. 

Mr. Buarr. Second quarter, following—— 

Senator Lona. So the fourth quarter would be starting 3 months 
after Korea, 

Mr. Buam. That is right, sin 

That was a period of very frantic buying on the part of not only 
producers but of consumers generally. It was in effect a period of in- 
tense demand, with the control over the distribution of steel largely 
in the hands of the steel producers themselves. 

Senator Lona. Well, the Gove rnment was moving to try to close 
the gap in the dike at that point, I take it, but had not actually put a 
plan into effect to do it. 

Mr. Buatr. The Controlled Materials Plan had not as yet been 
adopted and, as I stated previously, these changes cannot be attributed 
except in small part, to defense requirements because at that time the 
military and related needs were absorbing less than 10 percent of the 
Nation's steel output. 

The increases for certain of these industries are rather interesting. 
Let us take the case of metal barrels, drums, and pails, which showed 
an increase in steel consumption of 44 percent, as compared to the 
average increase for all industries of 31 percent. 

_ so happens that this industry 

nator Lone. How did all industries come to increase by 31 per- 
t? Was there a surplus inventory in the hands of steel companies? 

Mr. Buatr. No, it was due very largely to an increase in the rate of 
steel demand and production. In the year 1949 steel production had 
fallen significantly below capacity. 

Senator Lone. Was the output approximately 30 percent above that 
of 1949 during the fourth quarter of 1950? 


cen 
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Mr. Buair. I do not have with me the figures on the exact extent 
of the increase in steel output, as between the average quarter of 
1949 and the fourth quarter of 1950, but I believe it was “significant. 

Now, this increase in steel consumption on the part of metal 
barrels—— 

Senator Lone. Chart II, which you submitted, would seem to indi- 
cate an increase of 10 to 15 percent rather than 30 percent. 

Mr. Buatr. These are two different sets of figures, Mr. Chairman. 
One represents shipments by the steel industry; the other represents 
consumption on the part of the metal fabricators who use steel. It 
would be unusual, to say the least—a mathematical happenstance— 
if both of the figures turned out to be the same. 

Now, the increase in steel consumption by the metal barrels and 
drums industry is of some interest because this is a field which has 
been taken over very largely by the steel industry itself. 

Prior to 1939 the industry had not been engaged, to any great ex- 
tent, in the production of metal barrels and drums. However, as a 
result of very extensive merger activity the steel industry now holds 
the major portion of all steel drum capacity. In that connection I 
would like to read a quotation from Iron Age, bearing upon the ac- 
quisition of the drum industry by the steel industry, appearing in 
the issue of September 21, 1944, on page 103 

Long, long ago, in 1939, before the words “postwar” and “planning” were 
wedded, the manufacture of heavy steel barrels and drums was a rather volatile 
business firmly in the hands of a large number of highly individualistic entre- 
preneurs. Most of these fabricators had started on a precarious shoestring and 
were justifiably vocal in their pride of success in the classical Horatio Alger 
Pluck and Luck tradition. 

A few weeks ago the purchase of Bennett Manufacturing Co., Chicago, by the 
United States Steel Corp. pretty well completed the capture of the entire barrel 
and drum business by major steel producers. 

Our figures show that in the year 1950, 71 percent of the output of 
all metal barrel and drum plants was accounted for by plants owned 
by the steel industry. 

The steel industry also has—— 

Senator Lone. Well, if that be true, that is pretty much of a warn- 
ing to those remaining in the production of barrels and drums, 
I take it? 

Mr. Briar. I would take it to mean that the steel fabricating drum 
plants, which are largely owned by the steel companies, fared singu- 
larly well, in their receipts of steel. 

Senator Lone. Do you have any breakdown as between the amount 
of materials that went to the company-owned producers of drums and 
barrels, and those that were still in the hands, at the last count, of 
private owners, or not in the hands of the steel companies? 

Mr. Bratr. No, sir. However, independent drum manufacturers 
have complained to congressional committees and to the Commission 
that they have experienced great difficulty in obtaining steel. 

Senator Lone. You have no survey to prove those facts. 

Mr. Buatr. No; not statistical facts; no, sir. 

The steel industry also has important ownership interests in two 
other of the five fields which showed a significant increase in their steel 
consumption during this period. Those two industries are wirework 
and bolts, nuts, washers, and rivets. In the case of wirework, plants 
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which are owned by the steel industry accounted for 15 percent of the 
total production of wirework in the year 1950. The corresponding 
proportion for bolts, nuts, washers, and rivets was 12 percent. 

Another complaint made by small-business men was to the effect 
that the steel producers have tended to favor not only the industries in 
which their fabricating subsidiaries are engaged, but also the auto 
motive and household-appliance fields, which constitute their largest 
peacetime markets. 

On that point I would like to read a paragraph from the report: 

In addition to these relationships with the steel industry, two of these five 
fields, metal stampings and bolts and nuts, are closely related to the automobile 
and household-appliance industries, which, of course, constitute the steel indus 
try’s largest peacetime market. The 15-percent increase in carbon-steel con 
sumption by the automobile industry was much smaller than the increase of 67 
percent in bolts and nuts, or the increase of 62 percent in metal stampings 
indeed it was substantially less than the average increase (31 percent) for ail 
industries studied. It should be recognized, however, that the maintenance of 
automobile and household-appliance output depends on the prior receipts of 
steel by the bolt and nut and metal-stampings industries; any shortage of the 
products of these two industries, whether due to shortages of materials or to 
other factors, would in a short time cripple production of automobiles, refrigera 
tors, stoves, and other household appliances. 

Senator Lona. I suppose it is possible that metal stampings and 
bolts, nuts, washers, and rivets might be very much in demand even 
in defense industries ¢ 

Mr. Buair. Yes, sir. 

Senator Lona. Now, with regard to that, it probably should be noted 
that this was a period in which there was really no Government con 
trol over the allocations of materials, that it was a rather haphazard 
period, in some respects, where the steel industry was free to sell to 
whomever it chose, on prac tically any terms they chose to sell, as long 
as they were not violating the antitrust laws, and I don’t understand 
your testimony that any of that amounted to a violation of the anti- 
trust laws. 

Mr. Buarr. No, sir. On the particular question that you just raised, 
I would like to call your attention to a footnote in the report, on 
page 8 

The bolt and nut and metal-stamping industries had presumably received a 
substantial volume of contract awards before the fourth quarter of 1950, but for 
items to be used in aircraft production and to be made from aluminum. 

Turning to the next question examined by the Commission in its 
present report the results, I might say at the beginning, are in- 
conclusive. 

In addition to analyzing the change in consumption of steel as 
among different industries, an attempt has also been made to deter- 
mine the change in the concentration of steel consumption within 
particular industries. Specifically, an attempt has been made to de- 
termine whether the four largest steel-consuming companies within 
each fabricating industry increased or decreased their share of the 
industry’s total carbon-steel consumption, as between the average 
quarter of 1949 and the fourth quarter of 1950. 

Upon examination it was found that the great majority of these 
industries showed little change in concentration in either direction. 
In 26 industries the amount of change might be explained in terms 
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of the imprecision of the estimates of industry consumption: Such 
changes have not been treated as significant. The amount of change 
in nine other industries, while statistically significant, is no larger 
than 31% percentage points. This is so small as to admit of several 
interpretations. The showing for the 15 remaining industries is 
summarized in table 2 of the report. 

Senator Lone. Dr. Blair, I would like to go back and ask you a 
question about the chart you put in the record, and ask the reporter 
to put that in prior to this point in your testimony. 

You indicated that perhaps, on page 5 of your report, in the matter 
of the motor vehicle and parts industries being favored-—— 

Mr. Buiatr. No, sir. 

Senator Lone. You don’t believe that to be the case? 

Mr. Brarr. Not the motor vehicle and parts industry itself, be- 
cause, as I pointed out, this field showed a much smaller increase in 
steel consumption than the average increase for all metal-fabricating 
industries. 

The point we are making, though—— 

Senator Lone. Here is a statement, on page 4: 

Moreover, it has been contended that the automotive and household-appliance 
industries, which, during the period covered by this study, were reaching new 
peaks in production, have been receiving more than their “fair” share of steel 
sup plies, reflecting the desire of the steel producers to maintain good peacetime 
relations with these important peacetime customers. 

Mr. Buarr. That was the complaint. 

Senator Lone. That was the complaint. 

Now, on page 5, based on the percentage change, the motor vehicle 
and parts aban appears to have had a 15-percent increase. 

Mr. a That is right. 

Senator Lone. While the average increase for all of 57 industries 
was 51 percent. 

Mr. Buatr. Precisely, and after recognizing that fact, our report 
goes on to state: 

It should be recognized, however, that the maintenance of automobile and 
household-appliance output depends on the prior receipts of steel by the bolt 
and nut and metal stamping industries: any shortage of the products of these 
two industries, whether due to shortages of materials or to other factors, would 
in a short time cripple production of automobiles, refrigerators, stoves, and 
other household appliances. 

In other words, the industries which in terms of steel consumption, 
seemed to have fared singularly well, were those industries which 
supplied the automobile and household-appliance industries. 

Now that you have raised the question of the automobile industry, 
I would like to put into the record some additional material. We 
have made a comparison for the fourth quarter of 1950 between ship- 
ments by the steel industry to the automotive industry and consump- 
tion of steel by the automotive industry. The purpose of this inquiry 
was to see whether or not the automobile industry had been receiving 
shipments of steel substantially in excess of its consumption. 

Senator Lone. As I recall it, there was an intimation of that by 
some witnesses who te stifie d before our committee last year. 

What was your cone lusion, based on your study ? ¢ 

Mr. Buam. Tam coming tothat. At the outset, I want to make the 
qualifying remark ‘that these statistical data are rather imperfect; 
they were not compiled specifically for this purpose. However, I do 
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think that, by and large, they are indicative of the relative magnitude 
of shipments and consumption for the automobile industry. 

According to our best estimates the steel industry in the fourth 
quarter of 1950 received 3,169,984 tons of carbon steel, excluding 
castings. From another source of information we have concluded 
that during this same period the automotive industry actually con- 
sumed 2,627,325 tons of carbon steel. Thus the excess of shipments 
over consumption appear to have been 542,659 tons. This would 
mean that in the 3-month period the automobile producers acecumu- 
lated about two-thirds of a full month’s requirements of steel at the 
then high rate of consumption in the automobile industry. If it 
would please your committee, I would like to put these tabulations 
into the record at this point. 

Senator Lone. Very well, if you have an explanation of what those 
tabulations are, in connection with it. 

(The tabulations referred to are as follows :) 


Receipts and consumption of carbon steel by the automobile industry, fourth 
quarter, 1950 


Shipments by 128 steel producers with 98.2 percent of the steel in 


dustry's capacity, to the automobile industry : Net tons 
AISI Code 830, automobile vehicles and parts (assemblers) 1, 862, 029 
AISI Code 350, automobile parts, accessories, and supplies (inde- 
pendent suppliers) : : a ‘ et sbheea 1, 222, 154 
AISI Code 360, automobile forgings _ ele 85, S01 
PEI ons ots a ilies ee ol e i apleeee : pias _._ 3, 169, 984 
Consumption : 
SIC Code 3718, truck and bus bodies i sphtesiib certian 12,305 
SIC Code 3715, truck trailers ’ 14, S60 
SIC Code 3717, motor vehicles and parts _ : demseschiccecel, dg MA CRO 
2, 327, 325 
SIC Code 3463, metal stampings—establishments of automobile 
companies - ; = dabikec ~ 200, OOD 
Total . ‘ ; Senenll is 2, 627, 325 
Surplus of shipments over consumption * 42, 659 
‘Consumption of 2,271,945 net tons reported to the National Production Authority by 
companies with more than 100 employees; consumption of smaller firms estimated on 
assumption it was the same proportion as the share of the value of shipments accounted 
for by such companies in 1947 
The American Iron and Steel Institute classified some shipments as made to the auto 
mobile industry which were directed to establishments that the BRureau of the Census 
placed in the metal stampings industry) The above estimate of such shipments is la ed 
on a check of 16 automobile and truck manufacturers and 25 additional large companies 
known to make automobile ‘parts and in several instances other important products 
embodying metal stampings. Metal stampings establishinents of these companies reported 
1950 sh ieentn of $553,.076,000, which was 82.7 percent of the value of all 1950 shipments 


of the metal stampings industry. 

Mr. Buatr. I think they are self-evident. The data for steel ship- 
ments to the automotive industry were com led from reports by the 
American Iron and Steel Institute of jek ents to makers of auto- 
motive vehicles and parts, of au ieee. “ rts, accessories, and appli- 
ances, and of automobile forgings. 

The { jgures on co} nsumption were derived from tabulations of data 
sup plied to NPA and tabulated by the a of the Census. They 
consist of the consumption of steel for truck and bus bodies, truck- 
trailers, and motor vehicles and parts. 

Senator Lone. Very well. Would that be at variance with the 
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figures on page 5, which indicate a 15 percent increase in consumption 
of steel by the motor vehicles and parts industry ? 

Mr. Biam. What we are saying here, sir, in this last table which I 
have just submitted, is that shipments were far in excess of consump- 
tion. What the table on page 5 says is that consumption in the motor 
vehicle industry, in the fourth quarter of 1950, was not greatly above 
the level of the average quarter of 1949. Now, automobile production 
was proceeding at a fairly high rate in the year 1949, which might 
account in part for its relatively small increase in steel consumption 
between 1949 and the fourth quarter of 1950. 

Senator Lone. Let me get this straight in my mind. You indicated 
that the steel industry owns the largest portion of the metal barrel, 
drums, and pails industry. I believe you also indicated that they 
owned some substantial portion of the bolts, nuts, washers, and rivets 
industry. 

Mr. Brarr. And wirework. 

Senator Lone. What proportion of the bolts, nuts, washers, and 
rivets do they own, to your best knowledge / 

Mr. Brain. In 1950 plants owned by the steel producers accounted 
for 12 percent of the shipments of the bolts, nuts, washers, and rivets 
industry ; the corre sponding percentage for wirework was 15 percent. 

Senator Lone. Now, what percentage, if any, does the steel industry 
own in the metal stampings industry; do you know anything about 
that ? 

Mr. Brarr. We do not have figures on that, sir. 

Senator Lone. Do you know whether the steel industry owns any 
substantial interest in the heating and cooking apparatus industry ? 

Mr. Buiair. me do not believe that they do. 

Senator Lone. To your aon Knowledge, they do not? 

Mr. Buatr. Th hat is correct, ; 

Senator Lone. Of course, t hat indus try now, according to your 
report, received the most favorable treatment of any of them. 

Mr. Buatr. And that, of course, is a very important domestic appli- 
ance industry, and it will be recalled that many complaints were made 
by small-business men in other industries to the effect that the appli- 
ance field was being favored in the distribution of steel. 

Senator Lone. And that would probably be one industry that would 
have the greatest difficulty in obtaining steel in the event of a Gov- 
ernment-col trolled | lan, wouk lit not? In other words, it is possible 
that much of that aaa would be, or might be, diverted into war 
production ¢ 

Mr. Buarr. Yes, sir, but—— 

Senator Lone. It could not be regarded as an essential industry in 
time of national emergency, certain ly not one of first priority ? 

Mr. Bui AIR, Well, I wish to remain in the role of an employee of 
the Federal Trade Seniaaen, rather than an employee of NPA. 
My opinion as to essentiality may not be regarded as binding by the 
ther Government agencies, ; 

Senator Lone. Well, of course, I don’t believe any of us know that 
it has been regarded as particularly—— 

Mr. Barr. It may well have been an important factor underlying 


that sharp increase in the consumption. 
Turning now to the next point, which incidentally is one of the 
points covers d by the Senate Sm: all Business Committee in its prev ious 


report, we proceed to the question of whether or not steel companies 
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during this particular period tended to favor their own affiliated 
warehouses, at the expense of independent warehouses—those not 
owned by the steel producers themselves. 

Approximately 14 percent of the Nation’s steel supply finds its way 
to the ultimate consumer through steel warehouses. These firm gen- 
erally tend to specialize on small orders, performing the functions of 
sorting, grading, and cat: loging, and normally disposing of the prod- 
uct at a somewhat higher price than the mill figure. In per iods of 
shortage, steel warehouses are subjected to a heavy strain, particularly 
from small buyers. The position of warehouses during such times 
has been described by the ee nate Small Business Committee in these 
words: 

With the development of the extreme postwar shortage, a very large part of 
the unmet demand became focused on the warehouses. The small producer who 
had formerly dealt with the mill, but who, for one reason or another, was cut 
off from that source, looked immediately to the warehouse. Other small pro- 
ducers, who had always depended upon the warehouse for their supply but 
Whose operations had expanded sufficiently to warrant placing orders on the 
mills, found that no mill would accept their business, since they had not been 
prewar customers and thus had no historical base. On top of this, the fringes 
of the business world which speculated in the gray market were constantly 
endeavoring to secure warehouse steel at practically any price. 

That is to say, many small buyers who previously had purchased 
from the mills but who found themselves for one reason or another 
unable to obtain their requirements from the mills, turned to the 
warehouses, preferring to pay a somewhat higher price than to go 
without. 

An attempt has been made in this present report to determine 
whether or not during this later shortage period—following the 
invasion of South Korea—afliliated warehouses received a larger pro- 
portion of warehouse shipments. The source of the information 
consists of special tabulations derived from NPA Forms 55 and 17 
on which steel producers are required, among other things, to dif- 
ferentiate between shipments to affiliated warehouses and shipments 
to all other warehouses. Inasmuch as NPA did not require reports 
for the period prior to January 1950, nor for the period October 1, 
1950, to May 31, 1951, this discussion will necessarily involve the 
use of a different base period than that used in the other sections 
of the report, the year 1949. Since the invasion of South Korea 
took place on June 25, 1950, it is unlikely that orders reflecting the 
increased tempo of mobilization were transformed into actual steel 
shipments much before the fourth quarter of that year. Conse- 
quently, the base period to be used in this discussion, the first 9 
months of 1950, was a period of relatively free supply. Shipments 
during that period will be contrasted with shipments during the 
3-month period, June-August 1951. 

The results of this analysis are shown on the Sconenpatty Sa chart 2. 

This chart shows the proportion of all steel shipments to ware- 
houses going to affiliated warehouses in yi anuary Se ptember 1950 and 
June-August 1951 for the so-called large-tonnage products. It will 
be seen that for oil country goods in the base period of January- 
August 1950 only 16 percent of steel shipments 4 warehouses went 
to affiliated warehouses. In the latter period, « June-August 1951, 
th at proportion had risen to 50.4 percent. Expressing it inversely, 
in the earlier period the independent warehouses obtained 84 percent 
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CHART 2 
SHPMENTS OF MAJOR STEEL PRODUCTS TO AFFILIATED WAREHOUSES * 
JANUARY-SEPTEMBER 1950 AND JUNE-AUGUST 195] 


PRODUCTS SHPMENTS TO AFFILIATED WAREHOUSES AS PERCENT OF SHPMENTS TO ALL WAREMOUSES 
———— 





OIL COUNTRY GOODS 
PLATES 

STRUCTURAL SHAPES 
GALVANIZED SHEETS 
HOT ROLLED BARS 
HOT ROLLED SHEETS 
COLD ROLLED SHEETS 
DRAWN WIRE 





COLD FINISHED BARS 
WIRE NAILS AND STAPLES 
w 
WIRE FENCE = Ba oh 


| 
STANDARD PIPE maz | | 
Bien deta, 


* 
Products with shipments to warehouses exceeding 200,00 otons during the period Januory-September 1950 


of the total steel shipments to all warehouses; in the latter period 
their proportion had shrunk to 49.6 percent. 

Senator Lone. Now, can you give any explanation as to why that 
might have occurred ¢ 

Mr. Buatr. I have not the slightest explanation to offer. I can 
only say that many complaints were made to this committee and 
to the House Small Business Committee along the lines that the 
steel producers were favoring their own warehouses at the expense 
of the independent warehouses. 

Senator Lone. Now, in June-August 1951 were those warehouses 
under some control plan or were the steel companies required to 
allocate it in accordance with some plan predetermined by the Gov- 
ernment ? 

Mr. Briatr. I am not sure whether or not, at that time, the Gov- 
ernment had directed the steel companies to — any particular 
proportion of their output to warehouses, but I do not believe that 
the Government had directed the companies to ship a certain propor- 
tion of their warehouse shipments to affiliated warehouses, as against 
their independent warehouses. 

(Subsequently Dr. Blair revised his remarks to state that had NPA Order 
M-6 been meticulously and carefully observed, the substantial shifts shown in 
the proportion of warehouse shipments going to affiliated warehouses could not 
have taken place. This would indicate either that the order had been violated 
or that a certain degree of flexibility had been incorporated in its administration. ) 


Senator Lone. How would you define “oil country goods” ? 


Mr. Buatr. Oil country goods include pipe-——— 

Senator Lone. Tubing? 

Mr. Buiair (continuing). And tubing. Those are the principal 
products involved. 

Senator Lone. And casing? 

Mr. Buatr. Casing. 
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Senator Lona. Steel is used in drilling oil wells and producing oil 
wells? 

Mr. Buarre. That is right. 

Senator Lona. And gas wells? 

Mr. Briar. And in pipelines. 

Senator Lona. Pipelines as well. 

Mr. Buatr. Yes, sir. 

In these figures on page 12—— 

Senator Lone. They indicate that in shipments to all warehouses, 
“oil country” goods during that period, there was a total of 242,632 net 
tons. 

Mr. Briar. I might call your attention to the fact, sir, that that is a 
9-month period.., 

Senator Lone. That was a 9-month period ¢ 

Mr. Buatr. That is right. 

Senator Lona. That is easier to understand, then. 

Mr. Biarr. Comparisons can be made bet ween a 9-month period and 
a 3-month period if the focus is on the proportion. 

Senator Lone. Otherwise, I would have had an impression that 
there was a major drop in shipments to all warehouses. 

Mr. Brarr. No, sir. 

Senator Lone. The amount of shipment was somewhat increased 
if that was the case, then ? 

Mr. Biatr. No; I think it would have declined somewhat. 

One isa 9-month period and the other is a 3-month period. 

Senator Lone. There was a drop in the shipments to warehouses. 

Mr. Buarr. A moderate drop. 

Senator Lone. But at the same time, notwithstanding a moderate 
drop in the shipments of those products during those 3 months in 
1951, the steel industry apparently shipped to its allied and affiliated 
warehouses— 

Mr. Buatr. 50.4— 

Senator Lone (continuing). Almost as much “oil country” goods 
as it would have shipped in an entire year, if those figures are correct. 

Now, does that mean that the steel industr vy increased its shipments 
from 15 percent of available supply to more than 50 percent of availa- 
ble supply ? 

Mr. Buatr. As between these two periods, there was a certain volume 
of steel shipments that went from the mills to the warehouses. Now, 
the question that this chart focuses upon is the division of those ship- 
ments to warehouses, as between the affiliated warehouses, on the one 
hand, and the independent warehouses, on the other hand. 

Senator Lona. If that be true, and if I read that chart correctly, 
to make it meaningful to me, that would mean that in the period of 
June-August approximately 50 percent of all “oil country” goods was 
shipped to affiliated warehouses. 

Mr. Biarr. Approximately 50 percent of all shipments of “oil coun- 
try” goods which went to warehouses went to affiliated warehouses. 

Senator Lone. Yes. Then, that was in contrast with an earlier 
period of 9 months, from January to September 1950, when approxi- 
mately 15 percent of all shipments of “oil country” goods to ware- 
houses went to affiliated warehouses. 

Mr. Buatr. That is right. Moreover, the affiliated warehouses im- 
proved their position as against the independent warehouses in the case 
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of all of the large-tonnage steel products with one exception: gal- 
vanized sheets. As to the galvanized sheets, the affiliated warehouses 
obtained 21.6 percent of shipments to all warehouses in the earlier 
period, and only 19.2 — in the later period ; but in the case of all 
other products, “oil country” goods, plates, structural shapes, hot-rolled 
bars, hot-rolled sheets, cold- rotted sheets, drawn wire, cold-finished 
bars, wire nails and staples, standard pipe and wire fence, the pro- 
portion of warehouse shipments going to affiliated warehouses in- 
creased, and the proportion going to independent warehouses, of 
course, correspondingly declined. 

Senator Lone. Mr. Blair, would you expect it to be the other way 
around under the same circumstances? 

Mr. Buarr. The purpose of this particular 

Senator Lone. Knowing American business and enterprise, it seems 
to me that the members of the board of one of those steel companies 
might have had some explaining to do to some stockholders if the cir- 
cumstances had been reversed. 

Mr. Brarr. Many statements have been made by representatives of 
the steel companies before the committees of the Senate and of the 
House to the general effect that they were going to take care of the in- 
dependent warehouses, that the independent warehouses were going 
to be treated fairly, that there would be no discrimination against 
them and in favor of the affiliated warehouses. The purpose of this 
inquiry is to determine whether or not complaints made by small- 
business men had any substance. 

Senator Lone. It would appear, for example, in the field of plates, 
the allegation might have held up fairly well, and that it would not 
have been too far out of line with reference to the hot-rolled bars. 
Cold-rolled sheets have an not too badly out of line; and, of course, 
with galvanized sheets, the steel companies leaned over backward. 

Mr. Briar. That is right. 

Senator Lone. With regard to all these others, you can’t make this 
statement. 

Now, “oil country” goods are one matter that, when an oil pro- 
ducer needs them, he absolutely must have them; and, to the best of 
my knowledge, the oil and gas industry is such that a little producer 
who has a lease that is sie to expire—particularly if it is a good 
lease—will pay practically anything for the equipment to drill an 
oil well or a gas well. He will agree to whatever it takes, even down 
to giving an interest in his lease to whoever will supply the materials 
to him, not regarding the price, no matter what price he had to pay. 

Mr. BLAIR. If he had been dependent upon the independent ware- 
houses, his ability to continue in business would, generally speaking, 
have been endangered. 

Senator Lone. As I understand NPA Order M-—6, the substance of 
it was that warehouses in the subject period of 1951 were supposed to 
receive 85 percent of their base period. 

Now, it is conceivable that, unless all warehouses took a substantial 
drop in the shipments to them, there might have been some violation 
of that order by affiliated warehouses. Of course, it is always pos- 
sible, based on the figure that you indicate, that the affiliated ware- 
houses might have had only 85 percent of their base period; that the 
independent warehouses might have been down to a much smaller 
amataee of their base period. 
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Mr. Buair. What we have tried to do here is to present the facts as to 
what actually occurred in the shipments of steel. We were not con- 
cerned with the question of whether what occurred was a violation of, 
or in accord with, some order of a governmental agency. 

Senator Lone. There is no doubt duri ing that period the independent 
warehouses could move all those items they could obtain from the 
steel companies. 

Mr. Buarr. There is very little doubt about that. In fact, they 
were here before your committee—— 

Senator Lone. Crying for steel. 

Mr. Buatr. Now, turning to the last point covered in the report, 
which conce rns changes in the “product mix,” it has Sins contended 
that the steel producers have tended to stress the production of the 
more expensive and presumably more profitable, cold-rolled or cold- 
finished types of eal at the expense of hot-rolled steel. Cold rolling 
is an additional process which improves the finish and increases the 
strength of bar, strip, and sheet steel. As of 1950, the base price of 
cold-rolled steel tended to average about $15 more per ton than hot- 
rolled steel. For some purposes, particularly those which require a 
high finish, only cold- rolled steel can be used. For many other pur- 
poses, hot-rolled will suffice. The complaints have been concerned 
with these latter purposes, the small-business men contending that, 
regardless of the nature of their demand, the only type of steel offered 
to them is cold-rolled steel. 

The findings on this question in the report are as follows [reading] : 

* * * jn the case of sheets, the cold-rolled product rose from 52.9 percent 
of the total in 1949 to 54.4 percent in the fourth quarter of 1950; in the case 
of strip, the cold-rolled product showed a decline, dropping from 44.4 to 
43.1 percent; and in the case of bars, there was less change, the cold-rojled 
product comprising 17.2 percent in the former period and 17.9 percent in the 
latter. © ° *% 

From the nature of demand, however, it is clear that cold-rolled sheets are 
used principally in the production of civilian goods. In the present mobiliza- 
tion period, as in World War II, the impact of war demand has fallen more 
on hot-rolled than on cold-rolled sheets. Hence, any continuation during the 
mobilization period of this trend toward cold-rolled sheets, or even the absence 
of a trend toward hot-rolled, would be difficult to explain merely on the basis 
of the nature of the demand. 

Now, on this last question we have some new information which 
was netnered subseque nt to the preparation of the report which you 
have before you. The report, of course, went to the Government 
Printing Office some time ago, and since then new information has 
become available. 

On the basis of this new material we can examine the change in the 
“product-mix,” not only as between the year 1949 and the fourth 
quarter of 1950, but as between the year 1949, the fourth quarter of 
1950, and the year 1951, which more or less brings us up to date on 
this question. 

It will be recalled that the last paragraph of the report which [ have 
just read stated that war demands tended to fall more heavily on the 
hot-rolled than on the cold-rolled steel. In other words, in wartime 
there is relatively less demand for the high finish and the attractive 
appearance that is afforded by the cold-rolled steel, and there is rela- 
tively more demand for the hot-rolled steel, which is satisfactory for 
most purposes, and for which no particular appearance factor is in 
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demand or needed. The last sentence was to the effect that any con- 
tinuation of this trend toward increasing utilization of cold-rolled 
steel, or even the absence of a trend tows ard hot-rolled, would be dif- 
ficult to explain merely on the basis of the nature of the demand. 

Now, what do we find for the year 1951? I might say parenthetically 
that this analysis is in terms of steel sheets, around which most of the 
complaints have revolved. The record for 1951 discloses no trend to- 
ward the use of a higher proportion of hot-rolled sheets. The per- 
centage of total carbon-steel sheets that received the cold-rolling oper- 
ation remained virtually unchanged in 1951 as compared with the 1950 
fourth-quarter rate. 

In the face of sharply reduced output of the civilian products which 
normally constitute the principal market for cold-rolled sheets, it 
would be remarkable if through normal processes the same record 
tonnage could be disposed of that kept the cold-rolling mills operating 
at full e apacity during the fourth quarter of 1950. 

As compared to 19: 50, there were substantial decreases in the rate of 
output of the industries which are the principal consumers of cold- 
rolled steel. 

Passenger-car output declined from 6,666,000 units in 1950 to 
5,387,000 units in 1951, or a percentage decline of 20 percent. 

Electric refrigerators showed a percentage decrease in output of 
o4 percent. 

Washing machines, a percentage decrease in output of 21 percent. 

Vacuum cleaners, a decrease of 23 percent. 

Electric ranges, a decrease of 23 percent. 

As an exception, significant increase in output during that time 
took place in farm and home freezers. 

Senator Lona. In what? 

Mr. Buatr. In farm and home freezers. 

Despite these general decreases in the rate of output of the automo- 
tive and household- appliance industries, which are the principal con- 
sumers of cold-rolled steel, shipments of cold-rolled sheets in 1951 
were only four-tenths of 1 percent under the record rate that char- 
acterized the former period. In all, shipments of cold-rolled sheets 
to the automotive and appliance industries and to users of “conver- 
sion steel” (many of them automobile and appliance makers) de- 
clined 725,926 net tons in 1951 under the 1950 fourth-quarter rate. 

Exports of cold-rolled steel declined another 31,471 net tons. But 
these declines were almost entirely offset by the other users of steel 
sheet, who increased their receipts of this product by 721,168 net 
tons. 

If this latter group had increased its receipts of hot-rolled sheets 
by a like proportion, there would be no alteration of the “product- 
mixes” and no cause for concern. However, of the 15 consumer 
classes that showed an increased use of cold-rolled sheet, 11 increased 
the proportion of their sheet requirements that received the cold-roll- 
ing operation. Of the four industries whose “product-mixes” shifted 
away from the use of cold-rolled sheet, three industries use insignifi- 
cant quantities of sheet; and the other—bolts, nuts, rivets, and 





screws—showed a decline of less than one-half of 1 percent in the 
proportion of its sheet requirements that were cold-rolled. 

Now, the industries that increased their cold-rolled sheet receipts 
during this period were as follows: 
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Containers, 179,293 tons increase, or an increase of 43.2 percent; 
jobbers, an increase of 15.8 percent; domestic and commercial, an 
increase of 17.6 percent; ordnance, an increase of 173.7 percent; ele- 
trical machinery, an increase of 33.9 percent; contractor’s products, 
an increase of 8.4 percent; construction, an increase of 47.1 percent; 
agriculture, an increase of 62.1 percent ; and machinery and industrial 
equipment, an increase of 37.9 percent. 

Thus, we are presented with this situation: The output of the 
principal consumers of cold-rolled sheet steel substantially declined ; 
at the same time there was a substantial increase in the actual amount 
of cold-rolled sheet steel going to other industries, those that I have 
just mentioned—containers, jobbe rs, ordnance, electrical machinery, 
and so forth. ‘The increases in the case of these latter industries were 
substantially in excess of the increases in their receipts of hot-rolled 
sheet, with the result that their proportion of cold-rolled sheet in- 
creased in all but four cases; in three of the latter the quantities of 
steel consumed of this type are negligible, and in the fourth the 
percentage change was very slight. 

At this point I would like to place in the record a table showing 
by industries, receipts of cold-rolled carbon-sheet steel as a percent 
of receipts of both hot-rolled and cold-rolled carbon-sheet steel in the 
fourth quarter of 1950 and in 1951. 

May I place that table in the record ? 

Senator Lone. Yes, you may place it in the record at this point. 

(The table referred to is as follows :) 


The following table contrasts the proportion that receipts of cold-rolled carbon- 
sheet steel constituted of receipts of both hot-rolled and cold-rolled carbon-sheet 
steel in the fourth quarter of 1950 and in 1951: 


I irtt I centage 

quarter, 1951 points 

LYoU0 hange 
Aircraft : 43.3 18.5 24.8 
Shipbuilding . 4.6 22.5 12.1 
Mining, etc ‘ 12.4 11.8 6 
Bolts, ete 6.4 6.3 1 
Agricultar il 25.2 32.9 7.7 
Contain 4.9 41.3 6.4 
Ordnance fc 39 2 7.8 5.6 
z slectric il machinery ’ aed 17.9 2.8 1.9 
mtractors’ products . 14.8 19.4 4.6 
M wchinery 4 19 24.0 4.5 
Domestic and commercial ss 77 80.8 .5 
Jobbers . A . L 44.1 16.1 2.0 
Construction ‘ 19.7 21.7 2.0 
Railroad transportation 7.4 8.2 8 
CER BING WE NR 6 tien bck enenccces ] 7 .6 
Average..... . ; phaoke : ‘ ‘ 54.4 54. 6 2 
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Mr. Buair. I would like to cite a few high-lights from that table. 
It will be seen that the industry group known as agricultural, which 
includes agricultural machinery and all other agricultural uses, ex- 
cluding tractors—examples of products made by this industry are 
combines, threshers, pickers, harrow disks, plows, silos, barns, corn 
cribs, stock tanks, barn equipment, and so forth—in the case of this 


industry 25.2 percent of its total receipts of steel sheets in the fourth 
quarter of 1950 consisted of cold- rolled steel. For the year 1951 that 
proportion increased to 32.9 percent, or an increase of 7.7 percentage 
points, 


Containers during the same period showed an increase of 6.4 per- 
centage points; ordnance, 5.6 percentage points; electrical machinery, 
4.9 percentage points; con tractors’ products, 4.6; machinery, 4.5; 
domestic and commercial, 3.5; faiiese. 2.0; construction, 2.0; railroad 
transportation, 0.8; oil sa gas drilling, 0.6; while the average for 
all groups was 0.2 

This pattern of increased usage of the cold-rolled products also is 
reflected in recent comments in the trade journals. On two occasions 
early in 1952, Steel commented on this matter: 

Chicago. * * * Hot-rolled products continue tight despite the fact cold- 
rolled are being substituted to an expanding degree (February 18, 1952, p. 185). 

New York —Pressure for carbon bars is strong. Leading producers de- 
clare demand for hot and cold carbon bars is stronger than for any other major 
items. Books have not yet been opened for third quarter on hot-rolled bars, 
but vitually all sellers are accepting orders for that positions for cold-drawn 
material. Some are entering tonnage for fourth quarter (March 38, 1952, p. 174). 

Here we have one of those happy occasions where the statistical 
evidence seems to be in accord with the general comments in the trade 
press as to what has actually happened. 

That will conclude my statement for this morning, Mr. Chairman. 

Senator Lone. Mr. Blair, you have not gone particularly into the 
question of these integrations under Government programs. Have 
you observed any trend or any inclination on the part of the Govern- 
ment to encourage integration of the major steel companies during 
this emergency ? 

Mr. Brae. I would say that there are forces that have been operat- 
ing in two opposite directions. On the one hand Congress has passed 
the O’Mahoney-Kefauver-Celler bill which gives the Federal Trade 
Commission the power, in effect, to prevent mergers which may sub- 
stantially lessen competition and tend to promote a monopoly. But 
on the other hand, there have been forces working in the opposite 
direction, as in the issuance of certificates of necessity. 

As to which force has been dominant, I don’t think there can be any 
question but that it has been the latter. 

Senator Lone. There has been no tendency to discourage further 
integration of the steel industry ¢ 

Mr. Buatr. With the exception of the very limited efforts which we 
at the Federal Trade ee have been able to undertake—and 
I say “very limited” because of the reasons which Commissioner 
Spingarn presented to you last week regarding our appropriations— 
I know of no e ‘fort on the part of any other Government agency to 
discourage integration by the steel industry. 

Senator Lone. Do you know whether certificates have been granted 
to assist steel companies in going further into the fabricating of their 
products ¢ 
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Mr. Buatr. It is my understanding that certificates have been 
granted in large amounts to the steel companies for the construction 
of plants for the production of cold-rolled products. I have no knowl- 
edge as to whether or not they have also received certificates for the 
construction of fabricating plants beyond that stage. 

Senator Lone. Thank you, Dr. B lair. 

Since Mr. Spingarn’s testimony last week, do you have any knowl- 
edge with respect to any further development in connection with the 
Federal Trade Commission’s report on the international petroleum 
cartel which this committee requested ? 

Mr. Briatr. Again, Mr. Chairman, I wish the Chair to note that 
I am simply an employee of the Commission, a staff member, and as 
such l have no knowledge. 

Senator Lone. Thank you for your testimony today, Dr. Blair 

The next —s of this subcommittee will be on May 23 w hen the 
Honorable H. Graham Morison, Assistant Attorney General in charge 
of Antitrust Division, Department of Justice, will testify. 

(Whereupon, at 11:50 a. mM.» the subcommittee adjourned, to recon- 
vene at 10 a.m., Friday, May 23, 1952.) 





MONOPOLY AND CARTELS 


FRIDAY, MAY 23, 1952 


Unrrep Sratres SENATE, 
SUBCOMMITTEE ON MONOPOLY OF THE 
SENATE SMALL Business CoMMITTEE, 
Washington, D.C. 


The subcommittee met, pursuant to recess and subsequent post- 
ponement at 10 a. m., in room 457, Senate Office Building, Washing- 
ton, D. C., Senator Russell B. Long (chairman of the subcommittee) 
presiding. 

Present: Senator Long (presiding). 

Senator Lone. This subcommittee will come to order. 

Let the record show that the chairman is presiding. Under the 
rules of this subcommittee, one member of the elie ‘ommittee constitutes 
a quorum. We are pleased to have testify this morning Mr. H. G. 
Morison, Assistant Attorney General, Department of Justice, in charge 
of the Antitrust Division. 

Mr. Morison, we are glad to have you today. We have been pur- 
suing the policy here of swearing all the witnesses, and therefore we 
will ask that you be sworn. Do you swear that all the testimony you 
will give will be the truth ? 


Mr. Morison. Yes. 


STATEMENT OF H. GRAHAM MORISON, ASSISTANT ATTORNEY 
GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE, 
ACCOMPANIED BY SAMUEL K. ABRAMS 


Senator Lone. Will you identify your assistant ¢ 

Mr. Morison. Mr. Samuel K. Abrams, a member of my staff. 

Mr. Chairman, let me express my appreciation for the invitation 
to appear before the Subcommittee on Monopoly of the Select Com- 
mittee on Small Business to review enforcement activities of the Anti- 
trust Division of the Department of Justice and to discuss with you 
the problems which confront the American free-enterprise system— 
and that indispensable part of that system, small business. The health 
and growth of small business is dependent, in a large measure, upon 
the maintenance of a free economy—a free market and access to raw 
materials. 

As a part of the material which we plan to furnish to your sub- 
committee, we have submitted a report which analyzes the origin and 
development of antitrust statutes and the court decisions which have 
applied and interpreted those statutes. The report summarizes the 
growth of the United States from the agrarian economy of the middle 
nineteenth century to the powerful industrial Nation in which we live 
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today. It relates a history of the undesirable business practices of 
each era which sought to stifle competition, and it tells how, and to 
what extent, those problems have been dealt with under the antitrust 
laws. 

In essence, the report that we submit to you, sir, reviews the de- 
velopment and expansion of our free-enterprise economy since the 
passage of the Sherman Act in 1890 and explains how that act and 
subsequent antitrust statutes have contr ibuted to that growth. The 
report includes a discussion of certain present-day problems which 
confront our economic system—problems which represent the current 
challenge to those of us who are charged with enforcing the antitrust 
laws. 

It is our belief that this somewhat detailed report, reflecting as it 
does the activities, the experiences, and the problems of the Antitrust 
Division of the Department of Justice will be of some assistance to 
your subcommittee and its members in your current inquiry into 
monopoly and restrictive practices, and their effect upon small busi- 
ness. 

The report is made up of three primary divisions. The first part 
isa review of the origin of our monopoly problem and of enforcement 
under the antitrust laws, and the second is a discussion of antitrust 
investigations and litigation in the past 15 years. Finally, the ap- 
pendix presents statistical evidence bearing upon concentration of 
economic power, With additional analysis in certain industries selected 
for the purpose of illustration. 

To understand fully the monopoly problems which the Nation now 
faces, those problems must be viewed in the light of American history, 
both prior to and during the 62 years since the passage of the Sherman 
Act, the basic antitrust statute. 

The Sherman Act was enacted in 1890 in response to the urgent need 
to protect the American small business enterprise and the consuming 
public from the avarice of the dominant few who had monopolized 
many of the Ni ition’s basic industries through the device of the “trust.” 

The trust device was first used as a weapon of monopoly power by 
the Standard Oil Co. The Standard Oil trust was organized in 1879 
to centralize the control of a large number of oil concerns whose stock 
was registered in the names of various individuals for the benefit of 
Standard Oil. The trust included about 40 companies which con- 
trolled from 90 to 95 percent of the oil-refining capacity of the United 
States. So successful was the Oil Trust that it was used as a pattern 
by similar organizations in the major areas of industrial activity. 

The passage of the Sherman Act constituted a recognition by Con- 
gress that the monopolies and restraints of trade which grew up after 
the Civil War required control, in the public interest, by an express 
statute. The Sherman Act expressed the doctrine that competition, 
rather than monopoly, should be the basic principle upon which the 
American economy should operate, 

The language of the Sherman Act has the same simplicity and clarity 
as the Consitution. In section 1, it prohibits every contract, combina- 
tion in the form of trust or otherwise, or conspiracy in restraint of in- 
terstate or foreign commerce., In section 2, it declares that monopolies 
or attempts to monopolize 1 interstate or fore ign commerce are illegal. 
Thus, it first strikes at combinations among separate firms to restrict 
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trade, the most common form of antitrust violation, and secondly, it 
attacks the fundamental problem of monopoly power. 

The enactment of the Sherman Act and its early application in the 
courts did not thereby supply the solution to the monopoly problem 
of the Nation. The 62 years which have followed have been marked 
both by eras of limited enforcement of antitrust laws and by periods 
of vigorous activity in that field, as well as by court decisions which 
have appeared to weaken drastically the practical effectiveness of anti- 
trust enforcement only to be succeeded by decisions which restored 
antitrust laws to their full striking force. Throughout the years, 
however, the thread of antitrust enforcement running through our 
national economic fabric has remained unbroken, and the long-time 
trend has been in the direction of greater antitrust effectiveness. 

In 1895 in the first Supreme Court test of the Sherman Act in the 
Sugar Trust case, the Government established that the trust had 
acquired control of 98 percent of the sugar manufactured in the United 
States. Nonetheless, the Court held that the monopoly acquired in 
production was incidental to the sale of sugar in interstate commerce 
and preceded, but was not a part of, commerce. For the time, this 
decision called into question the very power under the Sherman Act 
to deal with trusts. 

Under Presidents Harrison, Cleveland, and McKinley, only 18 
antitrust cases were instituted in the first 11 years under the Sherman 
Act. This may be contrasted with the present period in which from 
50 to 80 antitrust cases are frequently filed within a single year. 

Senator J ona. So far as | have been able to determine, there was 
a judgment for damages, up to the last year or so, only in the Dan- 
bury Hatters case against the labor union. It was not intended to 
wreck the union entirely. 

Mr. Morison. That is right. 

Senator Lone. Do you know whether there was any judgment 
awarded under the law for damages other than in that case? 

Mr. Morison. That may have been the biggest money judgment. 

Senator Lona. For all 1 know; yes. 

Mr. Morison. There have been of course, many triple-damage 
actions brought by private parties, where there was a civil recovery, 
but I think that was the largest group penalty. The Government 
has no civil recovery. 

Senator Lona. Yes. 

Mr. Morison. As more and more cases reached the Supreme Court, 
the meaning of the Sherman Act was broadened by realistic court in- 
terpretation, with the result that by 1911 the court ordered dissolution 
of the enormous Oil and Tobacco Trusts. In the meantime, the law 
was put to greater and more effective use by Presidents Theodore 
Roosevelt and Taft, not only in moving against monopoly, but also 
in eliminating such restraints of trade as price fixing.. 

The period from 1912 to 1935 was one marked by the ebb and 
flow of antitrust enforcement. Thus, during the terms of President 
Wilson, the antitrust laws were strengthened in 1914 by the passage 
of the Clayton Act and the Federal Trade Commission Act, only 
to be judicially weakened by unfavorable court decisions which in- 
terposed new barriers to the dissolution of monopolies. 
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The prosperous twenties were characterized by a laissez faire busi- 
ness policy in which it was feared that the firm enforcement of the 
antitrust laws would somehow upset the country’s prosperity and 
antagonize the big business interests. Thus, mergers proceeded at 
an unprecedented rate, trade associations served as the vehicles for 
price fixing, and concentration of industrial power in the hands of 
the few advanced. 

In retrospect, it is clear that had there been a healthy antitrust 
enforcement program, vigorous enough to establish competition, flexi- 
bility of prices and production unfettered by artificial limitations, 
many of the basic causes of the depression would have been eliminated 
in their incipiency and there would have been freedom for the nor- 
mal adjustments to be made to meet the economic disturbances which 
first signalized the end of the boom. 

Senator Lone. You mean by that if competition had been more 
effective there would probably have been a more general distribution 
of the fruits of industry, that the items produced would be more 
distributed among the people and labor would have shared more 
fully in production ¢ 

Mr. Morison. I mean this, Mr. Chairman: The economic history 
of that era shows that there was a widespread rigidity of prices 
maintained by agreements among industrial concerns. The first 
wobble of the economic boat, the first cloud that rose on the horizon, 
instead of adjusting the channels of trade pricewise they maintained 
the price high and cut production and employment in order to keep 
prices up. This in effect, just started the spiral going. Instead of 
the industry and commerce of our Nation adjusting realistically, 
competitively, these artificial restraints kept prices up without any 
support under them, and when the fall came it just spun us into a 
terrible disaster. If you look back and diagnose it you cannot help 
but come to the conclusion that, had you had the free breath of com- 
petition, the price situation would have adjusted itself to meet the 
problem and either you would have prevented that depression or 
vou would have kept it from going as deep and lasting as long as 
it did. 

You recall, Mr. Chairman, the first act of the new administration 
was to try to adjust it as quickly as it could, but the scar of that de- 
pre ssi0on Was SO deep that it took us 10 vears to recover from it. 

As the Nation experienced the depre ssion of the — thirties and 
as the short-lived experiment with self-regulation by business under 
NRA ended with the Supreme Court decision in the Schechter case, 
it became abundantly clear that the economic salvation of the Nation 
lay in a return to first principles and the reestablishment of a free 
and competitive economic system, guarded by vigorous enforcement 
of the antitrust laws, and that is what followed. 

The extent and nature of antitrust enforcement since 1937 are re- 
flected in the fact that in the past 15 vears 706 antitrust cases have 
been filed, while in the entire 47 years from 1890 to 1937 a total of 
oni ly 423 antitrust cases were filed. However, I might point out, Mr. 
Chairman, the statistical record of antitrust activity does not alone 
reflect the character or significance of the drive begun in 1937 to attack 
illegal business practices. The program initiated then was based 
upon a coordinated plan of antitrust enforcement directed toward 





1 





MONOPOLY AND CARTELS 63 


specific economic objectives. That approach to enforcement has been 
followed ever since. 

The antitrust program consists of two interrelated elements. The 
first, more nearly concerned with producing immediate beneficial 
effects, is aimed at collusive trade restraints by which competition is 
eliminated or restrained, prices are artificially maintained, and inde 
pendent enterprise suppressed. The second, of a more long-term 
nature, is directed at dissolving illegal concentrations of economic 
ower, 

Small-business enterprises, which are essential elements of our eco 
nomic system, and the American consuming public both are prime 
beneficiaries of this enforcement program. A review of some of the 
areas of antitrust activity in recent years will make clear, we think, 
the extent to which the American people have reaped the benefits of 
antitrust enforcement. 

In the monopoly field, within recent years the Department has pro- 
ceeded against illegal concentration in such diverse industries as elec- 
tric light bulbs, fertilizer, tungsten carbide, dyestuffs, stainless steel, 
flat glass, glass bottles, mimeograph machines and motion pictures, 
and many others. There are presently pending monopoly cases 
against major oil companies, m: jor meat packers, produce ers of street- 
lishtine equipment, producers of water-chlorinating equipment and 
others. 

Senator Lone. Might I ask this question at this point. How long 
did the Justice Department work in preparing the so-called Mother 
Hubbard case against the oi] industry / 

Mr. Mortson. Mr. Chairman, I can’t give you an accurate answer 
on that. That was before my time in Antitrust. 

Senator Lone. Does your assistant know anything about how long 
that case was in process of preparation ¢ 

Mr. Morison. I don’t think so, sir. We came into the Antitrust 
Division together. 

Senator Lone. You have only had this position for about a vear, 
but vou are testifying on the over-all program. 

Mr. Mortson. That is right, s 

Senator Lone. It is my unde ccaieliea that was the major case and 
that was the major effort to break up the monopolistic tendencies in the 
oil industry, and you abandoned it. 

Mr. Mortson. I was the fellow that dismissed it. and I ean tell vou 
why. 

Senator Lone. Will vou do so? 

Mr. Morison. Yes. The so-called Mother Hubbard suit, which was 
a suit against the American Petroleum Institute and a number of oil 
companies that belonged to it, was predicated on the theory of a 
Nation-wide conspiracy, as I understand it, through the medium of the 
Petroleum Institute. Now. the Department had quite some experi 
ence in that type of suit, in the suit which was file { in the early stages 
of the war against the American Bund and a lot of publications whieh 
the Department had alleged were subversive. That suit killed one 
district judge here in the District of Columbia. The first preliminary 
stages of the suit were drawn out over 2 years. Judge Eicher died as 
the result, no doubt. of that case. 

The enormity of that sort of a case, with multiple defe ndants and 
multiple groups of lawyers representing a diversity of defendants was 
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the kind of burden that, unless there was no other way to accomplish 
the desirable result, was undesirable in the point of view of the Gov- 
ernment, both from the investment of money and the ends to be 
achieved. We conceived, after reappraising it, that the best way to 
get at this problem, and particularly in view of the new reflection 
given by the amendment of section 7 of the Clayton Act, which had to 
do of course with mergers, but which gave added significance to the 
area of responsibility of the Antitrust Division, was to attack the 
problem segment by segment, and we have followed that course. 

We have filed at least five suits against the oil industry in the areas 
served by these oil interests. We have just argued the Richfield « case 
in the Supreme Court and my predecessor argued the Standard Oil 
case. There is pe nding another Standard Oil case, the Standard Oil 
of California, and we have another against the Sun Oil Co. We started 
in various phases, the first being the distributive parts, as to the 
marketing policies of these companies and the restraints following 
these policies. The California suit involves, of course, Standard of 

California, the whole integration of their company, its refining ca- 
pacity, its pipelines, and its denial of access to other companies to the 
use of their pipelines, and the use of that economic force to suppress 
competition. 

It is our view, Mr. Chairman, that we are making tremendous 
progress by these segment suits. The preparation of these suits can 
be accomplished and they can be tried and the principle established 
within a very short time. 

We have learned one lesson about enforcement. If you wanted to 
be an idealist you would look at the Antitrust Division as the cor- 
poral’s guard and you would look at the opposition on the other 
side—and you can’t always assume that David will hit Goliath be- 
tween the eyes. We ought to give these fellows some strength. The 
Congress has not yet given us the strength that we think would make 
us equal to the task. I think it would take four or five times the 
number of trained personnel we now have to go out and attack this 
problem. If we can’t do that we will do the next best thing. 

Senator Lone. Have you asked for appropriations to make it pos- 
sible to undertake that task ? 

Mr. Mortson. I have, sir, and it has been denied. 

Senator Lone. What result did you have ? 

Mr. Morison. They cut me down last year over 60 lawyers. 

Senator Lone. They cut by one-fourth rather than increase the 
amount ¢ 

Mr. Morison. That is right, sir. That is what I came into in my 
first month as head of the Antitrust Division. 

Senator Lone. It seems to me that the major attack on the anti- 
trust laws has been an attempt at cutting the budgets of enforcement 
agencies. By reducing the number of policemen for the enforcement 
of the law it made possible a lot of violations of the antitrust laws, 
which could not be done if the policemen had been added in number. 
That seems to have been the difficulty. 

Mr. Mortson. That is right, sir. 

Mr. Chairman, I appreciate very much your letting me discuss this 
problem. It is a very real problem which affects every American 
citizen. Keep in mind that the enforcement of the antitrust laws is 
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not like putting a nickel in a slot machine for getting results. It is 
a very detailed problem of analysis, of economic investigation pain- 
stakingly undertaken. It must be done by people who are experts. 
You can’t take untrained men and expect to get results. The Con- 
gress has set up the antitrust program in this way: It appropriates 
year by year, but the antitrust program, to be effective in a major 
case, starts the investigation which may take from 2 to 3 years, upon 
which a suit is finally predicated, which may take another 2 years, 
so you run through approximately five appropriation years. If you 
try to plan a program of accomplishing ends for the American public 
it is very difficult if this program be cut into fragments of one year. 
We do the best we can, but it is a problem for effective enforcement 
and it makes it very difficult if we are denied the element of planning 
and the ability to translate planning into actuality. 

Senator Lone. Were you forced to drop any action you had pending 
because of the drop in the appropriations budget this last vear? 

Mr. Morison. I had advised the Committee on Appropriations that 
I was forced to do so. I dropped approximately 150 investigations 
and probably 50 or 75 cases that just cannot be brought now because 
I do not have the manpower to do it. 

Senator Lone. The cut in the budget will result in a victory for the 
violators of the antitrust laws? 

Mr. Mortson. It certainly will. 

Senator Lone. Undoubtedly violations of the antitrust laws will 
go unchecked and unrestrained because the budget appropriations 
have been cut to the point that the antitrust laws cannot be enforced 
effectively. 

Mr. Mortson. I am sure that is so. I am sure it met with glee by 
those who are our professional opponents. 

Senator Lone. That does not apply only to you. Those who were 
cutting the budgets for the enforcement of the antitrust laws by the 
Justice Department also cut the budget of the Federal Trade Com- 
mission, to attempt to keep that law from being enforced from that 
side as well. 

Mr. Mortson. Mr. Chairman, it is a tough, mean problem. If we 
let up on this program to keep the market free and its economy free, 
in the twinkling of an eye the vacuum created is going to mean you 
will find certain evidence of an organized campaign which is afoot 
to try to discourage the very thing which has been the basic economic 
constitution of our country, and if that happens we will set back the 
free marketplace another 50 years, and some day, some day when peace 
comes and when we want to get back to the traditional concepts of a 
country free economically, where men can compete without fear of 
retribution by some competitor, it will take years of painstaking ef- 
fort and the taxpayers’ money to get. that done. Now we can’t lose 
that fight. Weare right now at the crossroads. We are in a mobiliza- 
tion program, and that mobilization program has in it the most in- 
herent danger to paralyze and set back, just as World War If did. We 
might justify World War IT because the ‘re Pearl Harbor brought an 
imediate crisis, where we said we would have to take the shortest cut 
we can for production. But the results are not straightened out yet 
so far as our free-enterprise system is concerned. 
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Senator Lone. I saw an article in the Collier’s magazine by Mr. 
David E. Lilienthal entitled, “Antitrust Laws Are Crippling Amer- 
ica.” Have you had occasion to notice that article? 

Mr. Morison. I have, Mr. Chairman. I have read very quickly 
the first article. I understand that this is one of a series of either 
five or six articles which are to be published in sequence by Collier’s 
magazine. I also understand this is a digest or a summarization of a 
book by Mr. Lilienthal that is going to be issued some time in January, 
Now if the headline advertising banners mean what they say and if 
vou read Mr. Lilienthal’s article I can’t quite see how what he s says 
matches what the headlines imply. I want to answer it. I want to 
ask Collier’s magazine to give me an opportunity to answer it, and 
Mr. Lilienthal says he is perfectly willing that I do answer. If this 
is the challenge of big business, if this is the philosophy they are 
trying to sell the American people, I think that magazine ought to 
give me a chance to answer and let the battle be joined on that issue. 
I cannot conceive of a magazine that is going to be fair, not giving 
the public and its chief antitrust enforcement officer an opportunity 
to show the American people the other side of that coin. I await 
with great interest their statement whether or not they are going 
to let me answer. 

Senator Lone. I certainly hope Collier’s magazine will give you, 
Mr. Morison, as the chief antitrust enforcement officer of this country, 
the opportunity to answer him. Iam under the impression that some 
people favor the trend toward integration of industry whereby a few 
concerns would completely own not only the manufacture of basic 
materials but right down to the retailing of the articles, the entire 
production and distribution of all the articles, which would, in my 
judgment, require the elimination of most independent businessmen. 
It seems to me that that would not promote a healthy economy. © I 
believe we have an indication in Europe as to what happens when we 
permit that type of thing to happen. 

Senator Benton is not here today, I am sorry, but he made the 
argument that the Socialists in Europe very much desire that type 
of production and distribution, because they say it makes it much 
easier to nationalize industry when all segments are owned by one 
or two major concerns, because then it is only necessary to take the top 
end and it is very difficult for one to object when there are only a few 
at the top, re ather than for thousands of people who would ficht for 
the preservation of the free enterprise system, when they share in the 
ownership, management and control of it. 

Mr. Morison, Mr. Chairman, you are so right. In all deference 
to Mr. Lilienthal, whom I respect for the high public regard that he 
has—I have not read all of the articles and I don’t know what his 
conclusion is, but if he stands for the proposition that efficiency can 
only be attained by the enormous aggregation of wealth under a Tale 
control—then, as you have indicated, if that philosophy is followed 
to its end in the major smnncata of American industrial economy, 
which would be controlled by one dominant outfit, if that is so and 
if any break comes in the economy of this country, vou and I both 
know, sir, that the American people would insist upon socialization, 
and that is the last thing we want in this country of free enterprise 
under the capitalistic system. T am sure that Mr. Lilienthal cannot 
be expressing the view that he wants the major industries socialized. 
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Senator Lona. Mr. Morison, Mr. Lilienthal was the Chairman of 
TVA, was he not? That is one of his chief experiences in Government 
service. 

Mr. Morison. Yes. 

Senator Lone. He was also Chairman of the Atomic Energy Com- 
mission. 

Mr. Morison. Yes. 

Senator Lone. Of course, the Atomic Energy Commission was 
necessarily a Government monopoly and it is rapidly becoming the 
greatest industrial concern in the world. It is a complete Govern- 
ment monopoly as far as this Nation is concerned, and there is com- 
plete integration from the very beginning right down to the final dis- 
tribution of the product. Likewise, Mr. Lilienthal was head of the 
TVA, and that was a a Government monopoly and a complete- 
ly integrated industry. I hope, from his experience, he is not going 
to advocate for America something completely in line with what he 
has managed in his two major efforts for the Government. 

Mr. Morison. Yes. 

Senator Lone. I gained the impression that one of the greatest ex- 
amples of the Government relentlessly pursuing restrictive practices 
during the last 30 years has been the picture in the Cement Institute 
case. Are you going to discuss that further along in your statement 
here? I notice you mentioned certain industries. 

Mr. Mortson. I do not discuss it specifically, Mr. Chairman. 

Senator Lone. My impression is that the decision in the Cement In- 
stitute case was one of the major victories for the maintenance of free, 
independent competition in that industry, and for breaking down these 
price formulae and the rigidity of the price, that denied the public 
the benefit in many respects of yp ice competition. 

Mr. Morison. That is correct, sir. It was a m: vjor advance. 

Senator Lone. It was my iapeenien that case was pursued over a 
period of many years. 

Mr. Mortson. It was, sir. 

Senator Lone. It is my recollection that was about 14 years in the 
Federal Trade Commission, and several years before the court before 
it was finally decided. 

Mr. Morison. Yes. 

Senator Lone. I believe all the exhibits and testimony taken ran 
to about 50,000 pages of exhibits and roughly 50.000 pages of testi- 
mony. But that was a case of proceeding against an industry as a 
whole, and it culminated successfully in my judgment, in establishing 
more competitive conditions in that industry. I gained the impres- 
sion that it might have been desirable to pursue that in other cases on 
the same theory that if relentlessly pursued eventually the complaints 
set forth might have been established and a more free competitive 
condition might have been worked out in other industries. 

Mr. Mortson. Mr. Chairman, I don’t think we differ in the necessity 
for the drive to obtain results. Let me give you the benefit of some 
of our experience in past years, with the tools we had to work with, 
which had to be rifles—we could not use buckshot. That means we 
had to sit down, in the public interest, and try to select those areas of 
attack most calculated, both long-term and short-term, to bring about 
economic results for the benefit of our people. We think that is the 
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best way to use the taxpayers’ money. We have had this experi- 
ence, that if we attack the basic problem, which is interlaced through 
the whole industry, and try the case and win, and set up the principle, 
then we have a direct enforcement medium. 

For instance, in the glass case, the effect immediately was to revolu- 
tionize the industry, the glass-making industry. If we had had to 
sue all of the companies which were in the ambit of that industrial 
empire it would have taken years to do it. 

What we do on judgment enforcement is that immediately a prin- 
ciple is established of all of the companies who are indulging in that 
illegal practice are on notice that they will be brought in the moment 
they fail to observe that principle. True it is that nothing would be 
finer than if we had the ability within the compass of a year and 
under the appropriations to take on a case of the enormous magnitude 
of the Mother Hubbard case. But from the practical standpoint and 
with the tools we have to work with, and with the great difficulty of 
confusing basic issues, we had to make a selection. Now maybe time 
will prove us wrong. 

I just want to point out one thing, Mr. Chairman, and that is this: 
We have never let up against the abuses of the antitrust laws in the oil 
industry. We are after them every day and we will continue to do so, 
and my friends in the oil industry will testify to that. 

May I continue, sir? 

Senator Lone. Might I ask you one other question. It was my 
understanding that the Government charged in the Mother Hubbard 
case that the industry owned about 75 percent of the filling stations, 
to give the impression that the oil companies had acquired most of 
those stations. Do you know anything about that or are you familiar 
with that at all? 

Mr. Mortson. I don’t think I could speak for making a percentage- 
wise factual statement for the whole industry, Mr. Chairman. I can 
say this: In the Richfield Oil case and the Standard of California 

ase and in the case now pending against the Sun Oil Co., a pattern 
is revealed, if not of direct ownership—you see the oil companies have 
a tax problem. They would prefer, taxwise, to have a so-called inde- 
pendent station operator, but they tie him up by the requirements of 
the contracts so that he is committed not only to buy all of his re- 
guirements for gasoline and oil products, but also a long line of what 
they call TBA, that is tires, batteries, and accessories. When that 
sort of contract is effected they get the same result as if it were their 
own station, because they completely dominate the economic life of 
that filling-station proprietor. He has no choice. He can’t say, “I 
don’t believe I want to take any of your oil and gas today.” That is 
the end of it; he is out. 

Senator Lone. And he has no choice in what product he will sell 
the public either. 

Mr. Morison. That is right. 

Senator Lone. These small competitors who are manufacturing 
tires, batteries, and accessories are in the position that they are denied 
possible customers and possible outlets for their products. 

Mr. Morison. That is right. 

Senator Lone. They are denied the opportunity to compete in that 
market. 
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Mr. Morison. That is right, and that is a point we urged in the re- 
cent Supreme Court case and the Court sustained us. There is no 
difference between the Richfield case and the Standard Oil case. In 
the Richfield case they were trying to establish that it was a free- 
plan filling station operation, that in reality the first category were 
as if they had owned the station, and second it was an instrument of 
their corporation retail outlet, and as “te the others there was free- 
dom of choice. The Court rejected it, because when you ti alk in eco- 
nomic realities you know the little proprietor of a filling station is 
not going to get up and tell off a major oil company, which has ab- 
solute economic dominance over how he operates his station. 

Each one of these forward thrusts, Mr. Chairman, with any varia- 
tion that the skillful lawyers of oil companies dream up, was moving 
forward. ‘The decision in the Richfield case has already had its effect. 
We are slowly beginning to free thousands of small proprietors of 
filling stations. They are responsible, good citizens and the ry ought 
to be given the » freedom to make a choice in what they want to sell. 
More and more we are freeing a segment of small business. 

Senator Lone. I have been concerned, Mr. Morison, by the use of 
price discrimination to destroy small competitors and I was dis- 
mayed to see the decision in the Standard Oil Co. of Indiana case 
affecting the independent filling station operators. It seems to me if 
the Standard Oil Co. wanted to drop its price at the filling station 
it should be required to give the same consideration to other cus- 
tomers. That was not the effect of the decision in that ease. The 
effect there was, on the ground they were meeting competition of an- 
other producer, that they could drop their prices to a few filling sta- 
tions without reducing their prices to the others. In my judgment, 
that device is susceptible of destroying just enumerable small busi- 
nesses. I ask the ssiahide whether that did not have the effect of 
driving a tremendous number of independent businesses out of the 
field of competition simply by the destruction of those businesses 4 

Were you in the Antitrust Division when the Court made that de- 
cision? Did you assist in any prosecution of that case? 

Mr. Mortson. No, sir, I was not in Antitrust. I had no part in 
that. Let me get into that problem, because that is something that I 
want to deal with. 

Senator Lone. That decision was what amounted to a 5-to-4 de- 
cision. One of the Supreme Court judges, as a matter of rear be 
did not participate. Three other justices decided in favor of the 
smaller competitors, and it was a very close decision, 5 to 3, with the 
one judge who excused himself being the judge who had decided the 

‘ase below. In those circumstances a one-judge majority decided 
that case. 

Mr. Morison. Mr. Chairman, let me try to box the problem as I 
see it. There was a lot of talk, of course, about that case and its 
effect. What you describe in your earlier remarks could be a viola- 
tion of the Sherman Act or a violation of the Robinson-Patman 
Act just as well. I mean by that this, that if it is established that a 
company uses its monopoly power to cut a price ostensibly to meet 
an equal price or facility of a competitor, when in fact and in truth 
it was not for that purpose at all, but to destroy a competitor, that 
is a violation, and it should be. But here is the dilemma, Mr. Chair- 
man, that you are faced with: If you do not recognize that the most 
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salient instrument of c ompetition in our economy is price, if we begin 
to build legal barriers, statutory or otherwise, against the ability 
of competitors unfettered, to seek more customers by lower prices, 
I think we are destroying a very vital part of the competitive idea. 
This committee knows my feeling about small business. I think 
small business—when I say “small business” I mean business that 
is today small but, because of its ingenuity, should be free to be 
big business—I think small business is an essential element of our 
entire industrial system. 

I think if you find small business is healthy and growing you know 
that the free- enterprise system is working. If small ‘business is 
having a hard time, is going into bankruptcy, is being absorbed and 
merged, you had better look out, because it looks as though you 
haven't got a free economy. But I don’t think the Congress, or any 
fair thinker who is completely on the side of the small- business man, 
who wants him to be free, wants to give him a blown-up guaranty or 
to erect a wall to protect him, because small business, like big busi- 
ness, must compete. Now, it is the inequality of the conflict which 
deserves our attention in our desire to keep our economy free, and 
I think the inequalities are adequately provided for. 

Now on the question of prices, if you find a dominant company in 
an industry with unlimited resources and facilities, integrated both 
vertically and horizontally, beginning to use the instrument of price 
under the guise of meeting equal competition, why, it should be con- 
demned and condemned swiftly, not because it cut the prices but 
because they used it as an instrument of monopoly. In other words, 
that is a violation, in the first instance, of sections 1 and 2 of the 
Sherman Act, whereas the incidence of price cutting alone may be 
a violation of the Robinson-Patman Act. 

Senator Lone. Here is the point I had in mind, Mr. Morison: We 
have a device that is susceptible of the destruction of the average 
small merchant in the retail business—I am speaking of a device 
by the suppliers for making a discrimination in the price—to enable 
his competitors to drive him out of business. Let us apply that to 
the Standard Oil Co. of Indiana. The Standard Oil Co. of Indiana 
sells to all its customers at standard prices, and then, a competitor, 
let us say the Red Indian Co., attempts to take four or those out that 
happen to be large customers. It has not the Standard brand of gas- 
oline, it has no well-known brand of gasoline, perhaps, but, never- 
theless it is a competitor. Now, the Standard Oil Co. could have two 
motives: It could have a perfectly legitimate motive in dropping its 
price to the four customers to keep them, or it might have a sinister 
motive, but whatever its motive, the effect is to place all of the other 
stations in the position that they cannot effectively compete over a 
period of time. Now it seems to me we are going to have to decide 
what our purpose is there. There is a discrimination and the effect 
of the discrimination is to make it impossible, over a period of time, 
for other customers to compete. It would seem to me if the Standard 
Oil Co. is going to drop its price it should drop it to all of its stations, 
not just a select few, which would give them a competitive advantage 
over all the others. 

Now the question of what the purpose might be, whether the Stand- 
ard Oil Co. is doing it in good faith or bad faith, is something per- 
haps that the officers of the Standard Oil Co. would be the best wit- 
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nesses on, as to what was their purpose. If they want to testify on 
their intentions, well and good. I don’t see how the Sherman Act 
can go beyond that. I don’t see how you nach | rebut that testimony. 
How can you look into their minds to see whether their purposes are 
good or bad ¢ 

~ Mr. Morison. I agree with you. It is the economic results that 
are the issues by which you established the Sherman Act violation. 
If that rule is applicable, Mr. Chairman, it has got to be applicable 
throughout the entire economic system. 

What about the other side of the coin? Let us suppose a company 
which wants to increase its volume and it wants to use lower prices 
to accomplish it. Where would it be under that interpret: ition, under 
a rule of law which says that if you change a price to meet any com- 
petitor’s price you must change it throughout your entire system ? 
| don’t believe that is a general rule of economic law which advances 
free competition. I think it isthe opposite. It injects a rule of rigid 
economic law which does not let the force and play of competition come 
into being. 

I don’t conceive that the kind of situation which you and I both 
envision involves the difficulties that you anticipate. We have dealt 
with this sort of situation in many, many Sherman Act cases time 
and time again and we had no difficulty in establishing a violation. 
Take the A & P case. The A & P case was a criminal case that estab- 
lished the intent. Here is a vertically and horizontally integrated 
company. It has every attribute of the selling grocers. It has manu- 
facturing plants, it has truck farms, refrigeration plants, packing 
houses. What do they do? They go into the Midwest where there 
is competition with a regional c hain of stores, or local grocery stores, 
and they cut the prices there even below cost, obviously to drive the 
competitor out so that he can’t do business, and they will then dominate 
the market. And then, in New Engand, where there is no competi- 
tion—I am using a hypothetical example—they raise the prices to 
compensate for the losses they have to take out there in the Midwest. 
That sort of thing isa monopoly, it is the usual incidence of monopoly. 

The thing, sir, I want to impress upon you is the ability of sections 

1 and 2 to deal with these situations. We fear, Mr. Chairman, that if 
we attempt to inject an aneonste rule of law we are tinkering with 
something in a way that will be a move in the wrong direction. We 
belheve that competition, free ae unfettered, is the best assurance to 
the consumer public and to our-economic system, and if you try to 
overlay it with an economic fiat that you can’t offer a lower price 
unless you do it all the way across, I think you may, unknowingly 
and unwittingly, inject something which has the effeet of blanketing 
out areas of competition which we should want to encourage. 
Senator Lone. Let us take this situation, let us take a small town 
where we can more easily understand the situation, let us assume we 
have a town of 100,000 population—I can think of two in my State with 
that. population—where vou have perhaps 40 filling stations. Do 
you believe the Standard Oil of New Jerse y, with the major plant in 
that town, should be able to drop its price 5 cents, perhaps, to one 
operator without dropping it to the other filling station operators in 
that. town ? 

Mr. Mortson. I think, with the competitive system, vou have got to 
leave the choice to business, as to how it will meet competition. If you 
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try to say, “You can’t meet price competition, you have got to apply 
at across the board, you can’t just single out certain filling stations,” I 
don’t think, Mr. Chairman, that would be constitutional. 

Senator Lone. Mr. Morison, might I ask you this: Do you believe 
that discrimination is made in good faith where the effect of it would 
be that one filling station in town would drive all the others out of 
business, that there should be no remedy against that discrimination ? 

Mr. Morison. No, sir. I think the only thing we may disagree on is 
what is the meaning of “good faith.” Of course, I cannot conceive, in 
any town of 100,000, of one filling station getting all the retail gasoline 
business. It just does not work that way. 

Assuming you broaden that and say you have 500 filling stations 
in a town and 250 of them have the lowest prices, that is the attraction 
that makes the price-conscious motorist go to those stations. I think 
that is healthy, because eventually, if those people sustain the price 
and get volume, the rest of them that are holding out will have to come 
down. That is good, because that benefits the consumer. 

I think the only thing on which we possibly do not quite under- 
stand each other is the question of the meaning of these words “good 
faith.” I think good faith can be a cloak for a lot of things. I think 
they can make a straight argument, as you suggested, that this was in 
good faith, but I don’t think you have to concern yourself about their 
self-serving declaration of good faith. I think, under sections 1 and 2 
vou have to look at the economic results. 

Senator Lone. Let us assume that you have a producer of gasoline 
who was just foolish enough, or who was determined to hold on to one 
particular major filling station even if it wrecked his own business, 
he was determined to keep that one customer, and one of his com- 
petitors, perhaps, in an extreme situation made a ridiculously low 
offer of gasoline to that one customer that this producer was deter- 
mined to keep, and then this producer made a very unwise business 
decision but a decision in complete good faith that he was going to 
keep that customer no matter how much he had to reduce his prices, 
and in good faith reduce his prices to a ridiculous extent, which in 
turn resulted in that one customer being able to sell his product so 
low that no one else in the entire market area could compete effectively 
with him in business, do you think that there should be no remedy 
against that type of situs ation ? 

Mr. Mortson. Mr. Chairman. if I may point out, there is a remedy 
and that is the natural economic law which comes into play the mo- 
ment that sort of business judgment comes into effect. After a while 
you are going to find that the other retail outlets of this producer are 
going to say, “We are going to shift to another brand of gasoline 
unless you give us equally low prices.” Particularly the nearest sta- 
tion to this one, where the fellow says, “Look, I can’t sell your gaso- 
line, because we have a station near me that is probably selling below 
cost and all of my customers are going down there. You can’t expect 
me to continue to sell your gasoline.” 

All of these oil companies, however, which may be engaged in 
monopoly are also anxiously looking for outlets, so T think the eco- 
nomic laws of a competitive system will immediately operate there. 

Senator Lone. You are saying, as a practical matter, that that type 
of a situation could develop? 
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Mr. Morison. If it developed it would soon resolve itself, and it 
would resolve itself in the process, Mr. Chairman, in helping the peo- 
ple we want to help in the long run, and that is the American con 
sumers. 

Senator Lone. It seems to me, as a practical matter, that is just what 
did develop in the Standard Oil Co. of Indiana case. Here is the 
question IT am fearful about in the price-regulation problem which 
was involved at the very time that the decision was before the court. 
Do I understand that you agree with the Clayton Act and the Robin 
son-Patman Act, that they should be on the statute books, or do vou 
feel that the Sherman Act is the only antitrust statute that is needed / 

Mr. Morison. No, sir; I fully support both the Clayton and Robin 
son-Patman Acts. 

Senator Lone. You think they are needed ¢ 

Mr. Morison. I have some hopes for the Robinson-Patman Act. 
However, on this price discrimination it is a criminal statute, which 
means you have to prove criminal intent, and that makes it almost 
unenforceable. That is known as the Borah amendment. Congress 
man Patman tells me he tried to vO against that and tried to vet 
Senator Borah to go along with him. 

Senator Long. There has been practically nothing accomplished 
under the Borah amendment; we know that. 

Mr. Mortson. We just can’t do it. 

Senator Lonc. I have been confused about the position of the Jus 
tice Department and the executive branch on this problem of price dis 
crimination, It was my impression, when the so-called basing-point 
bill was introduced, the bill that would permit price discrimination 
and the it I thought should not be permitted, a letter came down from 
the Bureau of the Budget, as I recall, stating that that was in line with 
the policy of the President, and Herb Bergson, who had the position 
you now occupy, testified on behalf of the Justice Department that he 
agreed with that bill, and presumably that was the policy of the 
administration. Mr. Clark, who was a member of the President’s 
Council of Economic Advisers, also gave testimony to support the 
position that that bill was correct in permitting price discriminations 
in good faith, no matter what the effect. Then, when the bill got to 
the President, he vetoed it so fast that it made their heads swim. How 
could people testify that this was the policy of the President when 
the President vetoed the bill as soon as it came to him / 

Mr. Morison. Mr. Chairman, I wish I could answer that, but I 
must confess I am not familiar with it, and Il do not know. [If i 
would serve the committee’s purpose, I will be glad to try to acquaint 
myself with what my predecessors had to say about it, but I frankly 
don’t know that history. 

Senator Lone. It would seem to me that a primary judgment was 
involved, whether you are going to permit price discrimination re- 
cardless of effect, and the President t did not seem to agree with that, 
based on his veto of that bill. It seems to me that some day the execu 
tive branch of this Government ought to be consistent in the position 
it is going to take on these matters. I very much approve the Presi 
dent’s veto of the bill, but I do not at all agree with the position taken 
by the Justice Department at that time, which gave the impression that 
here was the situation where the Justice Department was enforcing 
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this statute and letting the Federal Trade Commission part of the pro- 
gram go by the board, which I did not agree with at that time. 

So much for that. You may proceed with your testimony. 

Mr. Morison. Mr. Chairman, the methods used by monopolists to 
attain and perpetuate their monopolies differ from case to case. They 
include, among many means, the purchase of competitors, punitive 
price cutting, misuse of patents, and acquisition of control over raw 
materials, supplies, or the markets of competitors. When the domi- 
nant company or group of companies in an industry, buttressed by 
great financial resources, engage in any of these pri actices for any 
length of time, the small-business enterprise cannot compete. Many 
enterprises have been driven out of es because the dominant 
corporation in their industry made it impossible for them to secure 
necessary raw materials or cut prices so low as to make competition 
impossible for the smaller companies. 

A considerable number of cases have been brought and completed 
within recent years which involve monopolization by one single com- 
pany or a group of companies which are financially interrelated. In- 
cluded in these cases are those brought against Alcoa, Griffith Amuse- 
ment Co., Schine Chain Theatres, “American Can, Continental Can, 
Gamewell Co., A. & P. Tea Co., Kroger, Safeway, and many others. 
Cases of this nature now pending include, among others, United Shoe 
Machinery Co., du Pont, Western Electric, A. & P. Tea Co., and In- 
ternational Business Machines Co. 

The most prevalent single type of antitrust violation has been con- 
spiracy to fix prices. The term “price fixing” includes not only an 
agreement that each party will sell at the same price as those charged 


by fe lew conspirators but includes many variations, such as agree- 


ments to adopt certain formulas in the computation of selling prices, 
agreements not to reduce prices without prior notification to others, 
agreements to maintain specified discounts, and a myriad of varia- 
tions in schemes. Often price-fixing conspiracies include mechanisms 
for policing or enforcing adherence to the fixed prices, as well as boy- 
cotts and other competition-eliminating devices. The small-business 
man who is confronted with such a conspiracy frequently will find 
himself pl: ced upon a blacklist and subjected either to a boycott or the 
threat of a boycott. 

In many instances, trade associations have been the instruments 
through which price-fixing arrangements are carried out, and non- 
members of the association have become the object of discriminatory 
tactics. ‘The purpose of such conspiracies is first to drive out of busi- 
ness the enterprises which stand in the path of the fixed prices, and 
then to raise the price of the end product to the cons um1ng public. 
The supreme (ou e has ruled that price i xing isa per se viol: ation of 
the Sherman Act. 

In other words, we do not have to show anything more. 

Senator Lone. Let me ask you this question. 

Mr. Morison. Yes. 

Senator Lone. What is your view on this situation, where a group 
of local merchants in a small community of perh: ups 50,000 or 75.000 
simply get together occasionally and agree on a price they will charge 
for their product ? Do you be lieve that is a violation of the Federal 
statutes? 
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Mr. Morison. Of course, Mr. Chairman, you would have to know 
whether or not you could establish it to be in interstate commerce. 
if it was wide enough to really involve restraint on interstate com- 
merce, Which is essential for the operation of the act, and that would 
mean it would have to be direct restraint on commerce, then it would 
be a violation. 

Senator Lone. I had in mind, suppose local groups got together 
and determined to go 15 cents below the established price during a 
certain month, and no less than that, do you believe that would be a 
violation of the act? 

Mr. Mortson. I would have to know a lot more facts, Mr. Chair- 
man. Iam not trying to evade your question, because the commerce 
question is a very fundamental one. If you can show this has the 
effect ot burdeninge interstate commerce through the device of price 
fixing at the local level then you have got a case. 

Senator Lone. Would it be a case if it materially affected inter- 
state commerce ? 

Mr. Mortson. Of course all of the cases under the commerce clause 
have to establish that it does affect deleteriously the interstate com- 
merce of the Nation. 

Senator Lone. I was speaking of the difference between a viola- 
tion in interstate commerce and a violation affecting commerce. You 
are familiar with the statutes. 

Mr. Mortson. Certainly. We had many such cases, of course. We 
had a case in California in which the commerce clause was raised, 
that the commerce was purely local, and the court there decided that 
the fact that the burden was indirect did not disatfect the proposi- 
tion, that it was a burden on commerce, that you could not say these 
products came to rest in the State in part and parcel, that the price 
was the essential thing and that affected the whole ‘ine of commerce. 
I am in the enviable position that I can’t give legal opinions and the 
Attorney General can. It is a very difficult thing for me to say, be- 
cause it involves so many factors. 

Senator Lone. The question I have in mind is where it is merely 
a case of a few retailers attempting to maintain a price schedule, 
the reason being it is so easy for the public to get around the retailers 
and acquire the commodities in some other way. Every farmer can 
sell the merchandise off the farm if the grocer’s price is outrageously 
high. A housewife can bring in a whole automobile full of groceries 
from outside the market area if the price is too high. On the other 
hand, where you have price fixing by a few major competitors who 
control the entire output, there is no way the public can get around 
it. For example, if a small number of large manufacturers of steel 
decide to maintain high prices there is no place that the public can 
turn for steel, and there you have an injury where the public is not 
able to protect itself. Every time we make some effort to change 
the antitrust law or to adopt an enforcement procedure that has 
the effect of prohibiting some large concerns from using the practice, 
vhere the public is powerless to protect itself, we find those concerns 
telling the small merchant, “Wait a minute, they are trying to keep 
me from doing something that you yourself are doing,” where the 
small merchant is pursuing the same practice. 

Mr. Mortson. I think, Mr. Chairman, that the antitrust enforce- 
ment drive must constantly be directed at the barriers to commerce. 
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If you say a large concern is engaged in monopolistic practice, our 
object is to protect the flow of free commerce. We cannot create com- 
petition. We cannot, by a court edict, erect a competitive system, but 
we can try to keep the channel open. Our theory is, and the theory 
of the Sherman Act is, that if you create a free atmosphere your com- 
petition will thrive and flourish in the whole economy and the people 
will benefit. That is our constant thrust, to find out where the barriers 
are. Every time you find a Sherman Act violation of course some com- 
petitor is being hurt. If you take away the harm that is being done 
then you free the competitor being hurt so he can go ahead. 

Shall I continue? 

Senator Lone. Yes. 

Mr. Morison. Another Important aspect of antitrust activity in 
recent years has been the attack made upon the use of patents and 
trade-marks to fix prices and to suppress competition, both in the in- 
ternal trade and commerce of our country, and in our foreign trade 
and commerce. In December 1939 the De ‘partinent of Justice began a 
rather extensive grand jury investigation of the illegal use of patents 
to fix prices, divide fields of industrial activity into noncompetitive 
spheres, limit production and quality of products, divide markets into 
geographic, exclusive sales territories, require purchasers or users of 
patented produets to purchase nonpatented products produced by the 
patent owner, discourage or prevent the entrance of new competitors, 
and to impose many other restraints. 

In initiating this investigation and in filing numerous actions con- 
cerning patent abuses since that time, the Department has had no 
issue with the patent laws or their purpose to reward and encourage 
the inventor. However, the day of the individual and independent 
inventor has passed. Now, most industrial concerns maintain ex 
tensive laboratories In which research staffs work primarily on new 
inventions. The inventors are employees who are under contract to 
assign inventions and patent rights to their employers. Thus, 
virtually all of our antitrust cases relating to patent abuse have in- 
volved the use of patents by large corporations rather than by in 
dividual inventors. 

Since 1938 the Antitrust Division has filed over 140 suits involving 
the misuse of patents. These cases have resulted in Supreme Court 
decisions declaring unlawful sue h practices as the attempt by patent 
owners to control their purchasers’ resale price, the pooling of patents 
among competitors to suppress competit ion of ¢ ‘ompanhiles not parties to 
The pool, the requirement that licensees ot patented articles biry 
unpatented articles, and the issuance of substantially identical price- 
fixed patent licenses to virtually all of the members of a particular in- 
dustry. Further, a Federal district court has declared the systematic 
aggregation of large numbers of patents for the purpose of obtaining 
monopoly control of the industry to which those patents relate to be 
illegal. In brief, these decisions have established that the patent 
grant may not be used as a cloak to establish and maintain unlawful 
restraints upon interstate commerce in violation of the antitrust 
laws. 

The small-business man who seeks to engage in a field of activity 
in which patents are used as a monopoly device faces almost insur 
mountable obstacles. For example, he may find it necessary to com- 
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pete against a group of companies who have pooled the important pat- 
ents in the industry and have agreed among themselves that they 
alone will have access to the extensive patents and know-how of the 
pool and that they will refuse to license any of the patents or to give 
access to technological information to outsiders. 

Senator Lone. I am very much interested in that field of anti- 
trust work, although I never have had the opportunity to study it in 
Washington. I could not help but get the impression if 1 wanted 
to manufacture elevators it would be hope ‘less to get into the business. 
very time I look at the list of patents of the Otis Elevator Co. I get 
the impression I would be barred every way from Sunday from get- 
ting into the business. How long are the patents operative under the 
law ? 

Mr. Morison. It is a 17-year grant. In other words, the life of a 
patent is 17 years. 

Senator Lone. Can they be renewed ? 

Mr. Mortson. No, sir. The people who have abused the use of the 
patent have, in effect, erected devices to effectively continue it, by a 
number of things. A pool gets together and they pool patents. One 
company, or several, engage in the manufacture of a completed pat 
ented article, which article employs, we will say a number of pat- 
ents, they have grant-back provisions by which any improvements 
on that invention will be turned back into the pool, and when those 
patents on new improvements are granted they are used to really ef- 
fectively extend the 17-year grant beyond the statutory period. 

Senator Lone. ‘That is the part of the question I had in mind. A 
manufacturer such as Otis starts manufacturing elevators with one 
or two patents, and before the 17 years run out they find some im 
provements and patent them, and before those e xpire they patent five 
or six other improvements, so any small fellow trying to get in the 
business is forever confronted with new patents which prohibit him 
from making an elevator that. is perhaps as good as the one already 
produced. Do you see any answer to that problem / 

How can an independent businessman who would like to enter the 
field ever enter it, unless he is going to manufacture an inferior 
product / 

Mr. Mortson. Mr. Chairman, es attitude we take is this: We a 
alyzed that problem by the use of a grand jury and by independent 
investigations for a number of vears before we brought a series of 
suits. I think the only attitude the Antitrust Division can take, 
where patents are abused with the effect of suppressing competition, 
is that it should be attacked just as any other monopoly device. Con- 
cress gave the Patent Office authority to make patent grants. It is a 
valuable grant and it is a perfectly legitimate thing. We have no 
quarrel with the patent law, although we must constantly watch how 
that patent law fits into the competitive sysem. The patent grant 
was widely intended to give a man protection for a limited period for 
his idea “ree is going to be fruitful to our economy, on the theory that 
that would encourage inventors, it would encourage the increase of 
our vechanainats for the benefit of the people. Keep in mind what I 
said, sir, earlier, that no longer are we dealing with the individual 
inventor. 
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We have great outpourings of inventions today that are significant. 
I don’t mean that there are not inventors of new types of can openers 
and various devices and gadgets that are constantly granted patents 
by the Patent Office, but the significant ones are out of the laboratories 
of the large, dominant corporations. Where that patent devise or 
grant is used as an instrument for suppression of competition it must 
be condemned, and we have done it. For instance, the most recent 
‘ase, Mr. Chairman, that is just out is Judge Ryan’s opinion in New 
York in the Imperial Chemical Co. case that involving the du Pont Co. 
There was a patent abuse in that case and the court said to the du Pont 
Co. and its coconspirators, “You must grant the nylon patents on a 
reasonable royalty for anybody who wants them. You may no longer 
use this patent grant because you have abused it.” 

There were many other important patents there which were freed 
under that judgment. 

Senator Lone. Of course, patents, by their very nature, are a 
monopoly. 

Mr. Morison. That is right, sir. They are recognized as being so. 

Senator Lone. It is your contention that there is a limit to the 
extent that a person cah go in exploiting the monopolistic advantage 
of a patent! 

Mr. Morison. That is right. For instance, Mr. Chairman, here 
are some of the cases we have had: A man has a patent, he then uses 
that patent to tell the retailers at what price he can sell it. Well, in 
that way he not only has the invention but he absolutely rigidifies 
price fixing. It is used as an instrument of price fixing. The court 
says you can’t do that. When you have a patent you have a valuable 
righ t for 17 years to hold on to that patent and no one can manufac- 

ive the article except yourself. You can license on your terms, but 
you cannot go be yond that and fix the price on the end article that 
ls sok i 

The same thing was true in the glass case which involved glass- 
making machinery. ‘There you had a patented glass-making machine, 
and the pool whic -h owned those patents, it is true, would license other 
ompanies to make plate glass, but they said, “You can only do it at 
the prices we dictate. It will be sold at that price. 

In addition to that, take the American and Continental Can cases 
which involved closing machinery, which affects the packing of fruits 
and vegetables in California, Texas, and in your State. Sure, they 
would sell the machinery that closes the can, but on condition that 
“you buy our cans at a price that we fix.” Well, that is an abuse 
of the patent. | may be wrong in saying they would sell the ma- 
chinery, because they had a system where they leased it. Those are 
just some of the variations. 

Now, particularly important—and we are constantly watching it, 
Mr. Chairman—in the sphere of public health are the antibiotics and 
pharmaceuticals which are all laced through with patents and patent 
} ools. If those patent pools are used to atfect prices and you have to 
pay outrageous pric ‘es for some antibiotics or pharmace suticals because 
the patents are abused by regulation of prices, we ought to be on top 
of them ina minute. We have got a good many of those cases. That 

the way patents can be abused and the harm to the public is in- 
aleulable. Not only woulal it stifle new ideas and inventions but it 
would deny the people the great things that America has always con- 
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tributed, in the philosophy of economics, the dynamics that are spoken 
That we make it better; we mass-produce it, and we sell it cheaper. 
With all the things that may be said about Henry Ford, he revolu- 
tionized the concept of mass production. As long as we have free 
com petition we are going Lo be on top an id our economy is going to be 
healthy, and we are going to continue to be the greatest Nation in the 
world. But, if we let these things stifle competition and turn that 
philosophy to something else, we are in trouble, and I mean bad 
trouble. 

Senator Lone. It seems to me, Mr. Morison, that our term of 17 
years for patents 1s too long, and particularly the term for a patent 
which is merely a refinement of an already patented article. Perhaps 
we ought to change it, to see if we can’t modify that law and make 
patents that are merely refinements of a basic patented product live for 
a shorter perlod of time. Have you e@iven any thought to that ¢ 

Mr. Morison. I have not, Mr. Chairman. I must confess that I am 
not a patent lawyer. That is a real field of specialty. As a garden 
variety of lawyer when I get into patent law, it seems like nonsense 
to me In many respects. 

Senator Lone. There is another thing I have some doubts about. 
L am told by patent attorneys that a world of these patents are not 
really worth the paper they are written on, but they can be employed 
very effectively to harass a new competitor. A little fellow woes into 
business in competition with some large concern, and that large con- 
cern has about 25 patents, none of which contain any pane nove ays 
so, really basically, they are no good anyway, but by the time they drag 
the fellow through a $50,000 or $100,000 litigation c is out of business. 

Mr. Morison. | would like to refer you, Mr. Chairman, if you will 
let me, to one incident. President Roosevelt directed the Attorney 
General, who was either Biddle or Bob Jackson, to begin a study of 
patents, and a very extensive report was prepa ired and filed in 1947, I 
think. The public expenditure of the taxpayers’ money in defense and 
in ordinary procurement runs into billions of dollars, and one of the 
things that has been eliminated by the President’s taking Executive 
action on patent practices was that no longer could en iployees of cor- 
porations who are brought into the Government in times of mobiliza- 
tion, or otherwise, pull out the invention they ‘make on Government 
time and Government salary and dedicate it to themselves and have it 
end up in corporate hands 

You know the oreat researc h program that the cor F ntry embarked on 
and spent millions of dollars on in industrial concerns h: ne a real im- 
pact on whether or not patents belonged to the peo ple, such as the 
guided missiles and all of those things that we inquired in = I would 
like to send you a copy of that report, Mr. Chairman, tan | think 

will tell you a lot of the things that you are concerned about. 

Certainly what you say it true. We have never had, as a specific 
point, any Sherman Act violation of the patent laws yet. But this 
thing of the threat of a lawsuit simply means the day of the individual 
inventor has passed. Why is it so? Because, in the realities of our 
situation, the large corporations which take Important inventions and 
translate them into items of commerce are the ones which have the 
power and the strength to say, “You either sell your patent to us or 
you won't make it.” 
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Senator Lone. And plus that you have this fact: that when an in- 
dependent inventor has a patent he usually has one or perhaps two on 
the subject, and if someone is violating his patent or infringing upon 
his patent right he only has one chance to stop them from using it, and 
it isan expensive and very risky proposition to him. 

Mr. Morison. Certainly it is. 

Senator Lone. But, on the other hand, if it is a large concern, they 
have probably from 25 to 30 in that field and they can rely on all of 
them. Even if the patents are not found to be valid, because of the 
expense that the little fellow must go to in defending himself in the 
patent suit it still gives them a continuing advantage over him. In 
any event, it makes it impossible for him to get financing from a 
lending institution while the patent litigation is going on. 

Mr. Mortson. That is correct. One district court held on another 
aspect of this problem that where a company embarks upon a pro- 
gram of acquiring all the basic related patents in the field that is a 
violation of the Sherman Act. If you obtain a monopoly over the 
patents, which is a statutory monopoly anyway, you aggregate them 
all for the purpose of preventing any competitor from engaging in 
that commerce just as effectively as if you had gone out and shot your 
competitors. They can’t get any business. 

Of course, one of the instruments, in an ancillary way, that was 
brought in in another case was this use of the lawsuit to suppress 
competition. Lots of times the threat is enough. He says, “How can 
I match the wealth of the corporation? No lawyer is crazy enough 
to take it on a contingent fee. I quit. I have got to sell my patent 
and get what I can out of it.” 

Senator Lone. And sell it to the same people who prevented him 
from using it in the first place, which they in turn use to keep some- 
body else from getting in the same field. 

Mr. Morison. I have no doubt you will find many examples of 
what you just said. A number of them are mentioned in this report, 
and I will be glad to send it to vou, Mr. Chairman. 

Senator Lone. I will be pleased to have it. 

Mr. Mortson. Trade-marks have also been used illegally to limit 
markets and to suppress competition. Owners of trade-marked prod- 
ucts have exacted as their price for the right to sell their goods the 
agreement of purchasers to deal exclusively in the trade-marked 
product. Trade-marks affixed to patented items have also been used 
as a device for extending the benefits of the patent beyond the 17 
years of the statutory grant. That is another way in which patents 
are carried beyond the statutory period. 

Small business is particularly handicapped during periods of in- 
dustrial mobilization, which I spoke about awhile ago, Mr. Chair- 
man, for it is ina far less favorable position than the business giants 
who are better able to adjust their situations to meet sudden short- 
ages of supphes, curtailment of civilian production, the need for 
retooling to meet new demands. and other obstacles to the normal] 
flow of commerce which arise in national emergencies. 

In the frenzied periods of preparation for war, Government officials 
who are charged with organization and administration of the mo- 
bilization program frequently find it is simpler to deal only or prin- 


cipally with the big units in industry. In that climate, with the 
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accompaniment of necessary controls, priorities, and allocations, it 
is small business which is reduced in size and which increasingly 
finds it impossible to compete. 

In addition to its regular litigative efforts to prevent and to dis- 
perse monopolies and to move against unfair trade practices, the 
Department of Justice has also acted to aid small seminal men in 
solving their problems of obtaining scarce materials and a fair share 
of defense business, and has defended their freedom from coercion 
by larger competitors. The Small Business Unit of the Antitrust 
Division, functioning as a negotiating and advisory agency rather 
than as a prosecuting or litigating arm of the Division, has carried 
on an extensive program to assist small-business enterprises in coping 
with unfair practices, and has accomplished a great measure of pre- 
ventive antitrust enforcement. 

In this discussion, I have merely attempted to touch upon certain 
spheres of antitrust activity, with the view of giving you a general 
picture of the illegal devices which, over the years, have been utilized 
by antitrust violators and the manner in which the courts have dealt 
with them. There are many other fields in which the contest has 
been waged between the ingenious practitioner of illegal business 
procedures, on the one hand, and the Department of Justice on 
the other. These are all set forth in considerable detail in the report 
which we have submitted to your subcommittee. 

I do not wish to leave this subcommittee with the impression that 
the Department of Justice considers that monopolistic and illegal busi- 
ness practices have been eliminated or that our economic system is 
free and wholly competitive. In all truth and candor, the task 
which remains to be done is great. Although the accomplishments in 
62 years of antitrust enforcement have been noteworthy, there remain 
many disturbing and perplexing problems which must be solved if we 
are to preserve our free competitive economy and the small-business 
man who are essential to its successful operation. I am an optimist, 
however, and I refuse to believe that those problems cannot be solved. 

I believe that the people of our country, bred as they are in the 
tradition of freedom, will tolerate neither economic nor political 
oppression and that this force will, within the framework of existing 
antitrust laws, compel the forward movement of realistic antitrust 
enforcement. 

A particularly troublesome problem resulting from concentration of 
economic power arises in those industries in which a relatively few 
large-scale, heavily financed companies, of comparable size and domi- 
nant in production and distribution, decide that they will not engage 
in active price competition with each other. In many industries there 
elie a follow-the-leader policy of pricing and selling. Each mem- 
ber of the industry individually elects to follow the policy of not 
changing his prices until one or more leaders change their prices, 
and each company individually elects to charge precisely the same 
prices as the leaders. 

If the Government can est: ablish the e xist nce of an actual or tacit 
agreement among these companies to nan ere to and follow the pri 
and market practices of the leader or leaders, then the comp: ones can 
be ch: irged with a conspl' acy or combination to n \onopolize or restrain 
trade. In some instances, however, it is not possible to find evidence 
of an actual agreement, and some courts have indicated a reluctance 
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to infer the existence of a conspiracy in the absence of direct evidence 
of some agreement. Yet the effect upon competition is precisely the 
same as if the different companies had explicitly agreed among them- 
selve s to follow this pr actice, as far as the consumer is concerned. 

Senator Lone. There is a problem that I was very much concerned 
about. That was one of the problems in the basing-point legislation. 
What do you do about it, when the companies are likely to enter into 
a conspiracy, knowing it to be illegal, and simply pursue a parallel 
course of action that results in the elimination of price competition 
What is your view on that? Suppose you have only three major 
manufacturers of aluminum, what if all three of them, without ever 
entering into an agreement that you can find, simply follow the same 
price? For example, suppose Reynolds and Kaiser, without ever 
entering into any agreement or arguing about the matter at all, simply 
adopt the price schedule of Alcoa; what is your view on that 

Mr. Morison. I will try to box it, Mr. Chairman. In the first place, 
in many of these cases in which you have the domination of more than 
one, if you are an antitrust diagnostician, you start looking for 
external ‘things, and what you look for is a consistent price par allelism. 
I can conceive of a situation where there would be absolutely no 
agreement at all, or where conditions not usual in trade or commerce 
would make, as a practical effect, the result the same, but I would say 
in 85 percent of those cases you would find that there is a conscious, 
tacit understanding as between them which can be established. Now, 
that is not as easy to point out as if you find in the files of one com- 
pany an exchange of letters between their president and an officer 
of another company saying, “We will agree from here on that we will 
exchange price lists.” 

Through all the years the antitrust enforcements have become 
vigorous, and these concerns have become sophisticated to the point 
where you do not find those letters in their files any more. However, 
it is not impossible and it is not as diflicult as it may seem to establish it. 

Senator Lone. Could I ask how you would establish it? 

Mr. Morison. For instance, if you know from investigating the 
actual market practices what those practices are, and you find a dis- 
trict manager saying to his salesmen, “We won’t have to sell at lower 
prices. The other company has not changed its prices yet and we 
won't either,” that is a tacit understanding; that is tacit approval. 
Whether or not you have set it down formally, so far as the economic 
effect is concerned, that has the same effect as if they had agreed. You 
and I, in the economic field, can conspire without meeting. 

Senator Lone. How far have the courts gone toward recognizing 
tacit understandings? 

Mr. Morison. Well, they have gone right far. They have used 
strong circumstantial evidence to say that it is impossible to say that 
these people did not conse iously follow a pare allel policy of pricing, 
and that the effect of that was to their financial profit, because it 
denied access of others to the field. We have got cases holding that 
circumstantial evidence is strong enough to establish that there was a 
tacit understanding and agreement. 

Senator Lone. Might I ask your view on this increasing trend that 
we have had testimony on by the Federal Trade Commission, in steel 
and aluminum’? We have a relatively small number of producers 
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who have enormous investments in producing the basic commodity 
of steel and aluminum and who are going more and more into the 
fabricating industry, and perhaps reaching down eventually in the 
sales, the merchandising as spects of the industry. C ontrolling, as they 
do, by the result of their giant investments, the basic commodity, 
they have a very advantageous position when they establish fabricat- 
ing subsidiaries. In times of shortage of material the *y try to channel 
virtually all the material into their own subsidiaries and monopolize 
commerce and continue to expand. As an integrated concern they 
raise the prices of the basic commodities and either maintain the same 
price or reduce the price on the fabricated article, putting the com- 
petitor, who does not manufacture the basic article, in a squeeze. 

Mr. Morison. Of course that is a violation right there, Mr. Chair- 
man. That would bea violation of the Serman Act. 

Senator Lone. How can you say it is a violation of the Sherman 
Act if I am in the business of manufacturing aluminum and I raise 
my price for aluminum and aluminum sheet and a short time there 
after I decide to reduce my price to the customer of aluminum pots 
and pans ¢ 

Mr. Morison. Those that you make yourself ? 

Senator Lone. Yes. 

Mr. Mortson. We have had cases on that sort of situation, Mr. Chair 
man, in which it has been held that if you dominate by ne 
the whole process from the raw bauxite to the alumina and ingot, all 
the way through, and you are in the business of selling basic aluminum 
for fabrication, in sheet or eee vou cannot rig a price on the 
raw material to a competitor or retail outlet and undercut him. That 
Is an attempt to drive your competiiae out of the market. We have 
many cases of variations on that same idea. 

Senator Lone. I would like to get some more information on this 
subject from you at a later date. 

Mr. Mortson. Fine. 

Senator Lone. Personally, Mr. Morison, I do not agree that that is 
a violation of the law. If it is, we have some violations in the record 
here that you might be interested in looking at. 

Mr. Morison. That would be pr ice dise r imination of the most oven 
type. For instance, part and parcel of the charge in the Aluminum 
Co. case was that was exactly what is being done. They controlled 


and dominated entirely the sources of bauxite and raw alumina, They 
sold the malleable alumina to their competitors, ves, but then they 
undercut them at the same time, to keep them it 1 line. So they were 


absolutely dependent. There was a 90 percent monopoly to begin with. 
This was an instrument of monopoly abuse, just one of the incidents 
In a long series of factual situations which show how a monopoly 
operates and how it destroys all of its competitors 

Senator Lone. Let me give you an example of what I have in mind. 
It is my impression at this time that the profit on the manufacture of 
basic aluminum is about 15 percent, while up until recently the profit 
on the fabrication of aluminum has been about 25 percent. That is 
a new and profitable industry. The aluminum companies have gone 
more and more into the fabrication end. It is possible for them to 
raise the price of aluminum, and I believe that has been done, and by 
the price raises on aluminum to bring the profit on the basic materi al 


) 


up to 25 percent without ever reducing the price on the finished 








84 MONOPOLY AND CARTELS 


product, with the result that the profit in the fabricating end would 
be perhaps 15 percent. It is the reversal of what existed prior thereto. 
‘The profit for the major companies would be even greater than before, 
while the competitors would still be able to stay in business but their 
profit would be very substantially reduced. 

Mr. Morison. Mr. Chairman, let me just — out to you what I 
said before. Maybe I am an economic purist, I don't know what I 
am, but I firmly believe you ought not to tinker too much with the 
competitive system. I will tell you why. The great amazing story of 
America’s industrial ingenuity, the fact that those people, by the 
ingenuity of the American idea of greater efficiency, have been able 
to pass on the benefits of producing more and better quality and at 
less price, I just don’t believe that that is something we want to 
condemn. But what we do want to condemn is where integration 
in the guise of efficiency is not efficient, does not pass on benefits to 
the people but is used to monopolize and to obtain a profit that is 
noncompetitive by exclusion. So my argument would be that you 
should go hard after those violations which are patently violations 
of section 1 of the Sherman Act wherever you find them. But I 
don’t believe, without giving it some further thought, that because 
a fellow is able to make a profit on his basic raw material you are 
going to have an economic fiat that says you have got to immediately, 
by law, pass that on to a competitor of yours. I may be wrong. 

I want to point out one thing, Mr. Chairman, that is important in 
this respect. In the reports we have filed with the Congress and the 
President we have striven hard to impress upon the whole Govern- 
ment what is happening in thousands of business situations by reason 
of this control of materials and prices in a competitive system. 
Where you have integration, just as you pointed out, and you cut 
the raw material of a great, large’corporate giant that is in, say, 15 
lines of commerce, he has some power to adjust, but a competitor who 
is in only 1 of those 15 lines of commerce has no power to adjust his 
allocations at all, he has just got to take a cut. But your big com- 
pany, with war orders, and with being able to shift allocations to 
more profitable lines, can survive. In other words, there are inequali- 
ties that are being effected under the guise of defense. 

We have also urged over = over again the necessity of trying to 
decentralize the industrial order of procurement of supplies that we 
need for defense, to give the anal producer and the medium-size 
producer a fair chance to get his portion of it. Not only is that 
socially desirable from the point of view of taking away from con- 
vested industrial areas, but it is essential in the kind of war that we 
may get into, that we will have to fight, because if we concentrate 
all of our main lines of supply in industrial target areas, what is 
going to happen if those get hit? “All of those things are of major 
importance in this defense effort. 

I also want to say this: Telford Taylor, the Chairman of the Small 
Defense Plants Corporation, has taken a bold step, that we tried to 
vet the Defense Department to do over a year and a half ago, and 
that is to go out and get the facts, to inventory the production facili- 
ties, small, medium, and large, in this country, so you can have some 
point of reference and say, “How can we spread out this production 
pattern equitably to maintain the competitive system for the peace 
that will come and to strentghen our defense effort?” Mr, Chairman, 
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Congress should give that fellow all the money necessary to do that. 
It is of vast importance, looking at the wrecks coming out of World 
War II, in order that we do not commit the mistakes made in the 
last war, and this, to me, is of fundamental importance. 

May I continue, sir? 

Senator Lone. Might I interrupt you to make this one point 4 

Mr. Morison, Yes. 

Senator Lone. You were speaking of the benefits of economic com- 
petition, and In many respects I agree with you. You perhaps had 
that problem posed in the Industrial Oil & Gas case. It had occurred 
to me there can be beneficial effects of price discrimination in some 
cases, but I have some doubt as to whether the consumer generally 
benefits from it. 

Here is an illustration that I would cite to you: If by means of 
pr ice discrimination it favors a few customers but it forces ; filling sta- 
tions who have a 4-cent mark-up on the average for gasoline to re 
duce their mark-up to perhaps 214 and that is then passed on to the 
consumer, it would certainly seem to benefit the consumer. But, on 
the other hand, if the industry then proceeded to raise the price of 
gasoline to all competitors by 114 cents per gallon, it would have no 
resultant benefit to the consumer, it would merely increase the profits 
of the producer of the ¢ 

Mr. Morison. Of course, Mr. Chairman, that is the same thing as 
the A. & P. case. Of course, that would not work in one community be- 
cause people are price-conscious on gasoline. ‘To repeat the illustra- 
tion I gave you before, if we had 500 filling stations in a large com- 
munity rand 2 250 of them posted prices below the rest, the customers are 
going to flock to them. 

Senator Lone. I don’t believe you comp on understand what I 
hadin mind. If you suddenly drop the price 2 cents because the price 
of gas has been reduced 2 cents to them. Seth their competitors are 
forced to reduce their price by 2 cents even though gas has not been 
reduced to them. Now that tends to benefit the consumers generally, 
until the major company puts the price right back to what it was, by 
raising the price to all, even though it maintained a discrimination to 
a few filling stations. Do you see what I mean / 

Mr. Morison. I think I do. In other words. vou are making 
difference between the wholesale price to the retail distributor and the 
retail (lis tributor’s posted price to the customer. You say sup oes 
the oil company gives a 2-cent differential to a certain number of 
tions, those stations in turn pass on that reduced price to the consumer. 

Senator Lone. In turn fore) ng the competitors to reduce their 
price 2 Z-cents. 

Mr. Morison. Their competitors, in order to meet the retail market. 
have to go sie 2 cents but their margin of profit is lower. 

Senator Lona. Yes. 

Mr. Morison. The only thing I have to say to that, Mr. Chairma 
is this: In that sort of situation those retail outlets that are suffering, 
that are squeezed out of their profit, pretty quickly are going to be on 
the backs of their wholesalers saving, “You have got to enable us to 
meet this price.” Of course there are such things as price wars when 
those things happen. As I understand it. whole segments of the 
State sometimes get into a price war, and all of them go down. 
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To continue, sir, I want to say I see no insurmountable barrier to the 
solution of the problems of monopoly. I am confident that under the 
Sherman Act a courts will reach conclusions which will bring about 
active competition in the industries now dominated by the few, and 
that it will become possible for all businesses to compete on an equal 
footing. 

The welfare of small business, in my view, Mr. Chairman, is the 
keystone both of competition and of efliciency in the economy. When 
small business is in a healthy condition, then the economy is healthy. 
If small business is injured, then the whole economy suffe TS. In 
essence, small business is an accurate barometer of the Nation’s eco- 
nomic strength, and its soundness is our best guaranty that the anti- 
trust philosophy will endure. 

I think that this subcommittee has undertaken its task at an appro- 
priate time. The hour has truly come when we should take stock of 
our economy, and how it works, and determine the direction we must 
take in the best interests of our country. If we do this carefully and 
realistically, we shall be able to plot a true course for the future of 
the American competitive system in which all our people have a 
fundamental stake. 

I would recommend that this committee undertake a study of the 
nature of that conducted by the Temporary National Economic Com- 
mittee beginning in 1938. That committee was authorized by the 
Congress to make a full and complete study and investigation with 
respect to the concentration of economic power in the production of 
goods and services. The findings and conclusions of that committee 
did more to illuminate the realities of our economic system, both 
good and evil, than any event in modern times. Periodic national 
economic analyses of that type are essential to an understanding of 
the many problems of our economic system and to the formulation 
of necessary policies and procedures by the Congress and the execu- 
tive department of Government. 

An economic study such as that of TNEC is required again today, 
in our view. With World War II and the current mobilization, our 
economy has expanded and the size of its constituent elements has 
altered considerably since 1937, when the TNEC investigation be- 
gan. A new study, patterned after TNEC, would give to Congress, 
to the Department of Justice, and to others interested in preserving 
competition, the facts and conclusions which are essential if our 
efforts are to be ouided in the proper direction and if our economy is 
to withstand the forces driving against free competition as a result 
of defense activities. 

I pledge the full cooperation of the Antitrust Division in such an 
economic study or in any other program which your subcommittee 
may undertake or recommend in the interest of preserving compe- 
tition. 

Senator Lone. Mr. Morison, you have given us very fine testimony 
here today. Although we may differ on some details of enforce- 
ment, I know on the whole we are completely together on the ends 
we seek, to retain a free competitive system, an enduring competitive 
system. If you are successful in pursuing your goal here, the in- 
dustry of this Nation, the economy of this Nation will not suffer the 
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fate of the cartel, the monopoly, and the restrictive conditions that 
they have in Europe and other countries where no effort has been 
made to preserve free competition and where you have conspiracies 
that are not in the interest of the people. I certainly hope you will 
vigorously pursue the efforts that the Department has undertaken to 
protect our free economy, and to give the small-business man some 
assurance that he can stay in business as long as he is able to compete 
efficiently with others in the same field of endeavor. 

Thank you very much for your testimony, and this committee will 
now recess subject to call. 

(Whereupon, at 12:07 p. m., the subcommittee recessed subject to 
call of the Chair. ) 
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WEDNESDAY, JULY 16, 1952 


Unirep Strates SENATE, 
SUBCOMMITTEE ON MONOPOLY OF THE 
SENATE SMALL Bustness COMMITTEE, 
Washington, LD). ¢ 

The subcommittee met, pursuant to call, at 10 a. m., in room 457, 
Senate Office Building, Washington, D. C., Senator Russell B. Long 
(chairman of the subcommittee) presiding. 

Present: Senators Long (presiding) and Schoeppel. 

Also present: Dr. Walter Adams, economic counsel to the commit- 
tee. 

Senator Lone. The hearing will come to order. 

This morning we have as our witness Mr. Willard Thorp. Mr. 
Willard Thorp, who is Assistant Secretary of State, will testify on 
foreign legislation concerning monopoly and cartel practices. 

This committee wishes to know more about the problem involving 
antitrust practices of our neighbors, because it is our impression that 
this Nation is singular among those that have effective antitrust laws, 
and we believe it is important to see how our neighbors have worked 
out a system to have capitalism and competitive enterprise without 
antitrust laws of the nature that we have, and see just what they do 
have. 

Mr. Thorp, we are pleased to have you this morning. I believe you 
have a statement, or else you may proceed informally as you desire. 

Mr. Tore. Thank you, Mr. Chairman. 


STATEMENT OF WILLARD L. THORP, ASSISTANT SECRETARY OF 
STATE FOR ECONOMIC AFFAIRS, ACCOMPANIED BY ROGER 
DIXON, CHIEF OF THE BUSINESS PRACTICES AND TECHNOLOGY 
STAFF, DEPARTMENT OF STATE, AND RAYMOND VERNON, 
DEPUTY DIRECTOR, OFFICE OF ECONOMIC DEFENSE AND TRADE 
POLICY, DEPARTMENT OF STATE 


Mr. Torr. My name is Willard L. Thorp. I am Assistant Secre- 
tary of State for Economie Affairs. I have with me Mr. Raymond 
Vernon, who is Deputy Director of the Office of Economic Defense 
and Trade Policy in the State Department, and Mr, Roger Dixon, 
who is Chief of the Business Practices and Technology Staff in the 
State Department. 

We were requested, Mr. Chairman, in January to prepare a report 
for this committee concerning foreign legislation concerning monop- 
oly and cartel practices. We did so, and the report was submitted 


so 
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to this committee, I believe on June 10, and is to be found in Sub- 
committee Print No. 5 of this committee. 

I should like, if I may, to make some general comments with respect 
to the background in connection with this legislation. We shall be 
glad, of course, to amplify any parts of the report, or if the committee 
should wish to have us endeavor to get additional information con- 
cerning any of the legislation or matters covered in the report, we 
shall be ol: ud to do so. 

\s you yourself said, it is a clear fact that the development with 
respect to the treatment of competition and industrial agreement has 
varied very substantially from country to country. I think this is 
particularly interesting because of the fact that to a considerable de- 
eree we all started from much the same general situation. 

In the Middle Ages, there was a very high degree of regulation, in 
part done by private groups and in part done by governments, but, of 
course, at that time the economic process involved small traders and 
artisans rather than any large-scale organized production enterprises. 

With the industrial revolution and the general change in. attitude 
which took place as indicated in the development of many of the demo- 
cratic political institutions, this high degree of regulation gradually 

lisappeared, and there developed as a general principle the notion in 
E urope and in this country of laissez faire, the principle that by and 
large natural forces would do the regulating and the function of 
cvovernment was to keep its hands off. 

Now, it is true, I think, that even in that connection in Europe where 
the various institutions were more thoroughly established for centuries, 
they never reached as spay a state of laissez faire as was possible in a 
newly developing country like the United States. 

Senator Lone. Of course, the theory of laissez faire held, did it not, 
that if everyone were left alone he would compete rather than join in 
various cartels and monopolies. Laissez faire went on the theory that 
each man, left alone to his own practices, would create free enterprise 
and compete with his neighbor. 

Mr. Tuorrp. That is quite correct. That was the theoretical philo- 
sophical justification for it. 

Senator Lone. And in these days, if anyone deviates from the true 
precepts of capitalism, you cannot blame that on the theories of Adam 
Smith. 

Mr. Tuorr. That is right. 

Of course, a new element was injected into the situation with the 
industrial revolution, where there gradually came to be larger-scale 
enterprises, and instead of having a great many scattered individuals 
who made shoes by the cobbling trade, you began to have factories, 
and you began to have the possibilities of industrial concentration. 

[ think, however, it is perfectly true that in this country and in the 
European countries up through the major part of the nineteenth 
century there was very little that represe seg any general government 
policy in an effort to preserve competition, but the situation was left 
fairly much alone. 

I must say at once that in talking this way, in generalizations, one 
can certainly find many exceptions. For example in England, people 
became very much excited about certain monopoly grants which the 
King of England used to give. and there was legislation limiting his 
authority to make these grants. This legislation, in a sense, pre- 
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vented certain types of monopolies established by the Crown, but 
hardly was legislation designed to take action against all monopolies. 

The real beginning of a positive program for maintaining com- 
petition in this country and in Canada came at approximately the 
same time. The first Canadian law was the law of 1889, and our Sher- 
man Act came in 1890. These laws stand out alone because in other 
parts of the world one finds virtually no legislation in this field in 
general until the 1920’s, and at that time the legislation that emerged 
in many situations was one which actually permitted cartels rather 
than took action against them. 

The situation was even more strengthened from the point of view 
of cartel development during the depression period when the major 
reliance for stabilization was through legislation which in a sense 
forced and supported cartels. I would think that the low period was 
reached in the thirties when Europe turned away from any notion 
of the usefulness and importance of competition. 

Of course, it should be noted that in this period you had the rise of 
fascism. The Fascist doctrine in Germany and Italy involved the 
development of what was known as the corporative state, in which 
industries were very highly organized, and there was a very definite 
rejection of the effort to protect and preserve competition. 

I think in summary—l spoke of the thirties as perhaps the lowest 
point, legislatively—that since the Second War there have been de- 
velopments in a number of countries which I will mention later in 
the direction of encouraging competition and particularly limiting 
certain types of restraints on competition. 

In general, such movements as there have been during this period— 
and I do not want to imply that they have been tremendous and over- 
whelming developments by any means—have been in the direction of 
encouraging competition. 

It is very difficult, as I said, to generalize, but I think if one looks 
at the situation as it was in the period between the wars. it would 
be possible to say that in North America we did have a positive 
publi¢ policy in defense of competition based on the belief that our 
economic system would be most productive and that the fruits of our 
economic effort would be most equitably distributed if we did our best 
to eliminate restraints on trade and to support competition. 

The British attitude, which was followed in a number of other 
countries, was rather a middle ground, one might sav a hands-off 
policy, with respect to this problem. There was neither legislation 


For nor legislation against. The businessman was free to make 
agreements with his fellow businessmen. For most of those agree- 


ments he was not able to get court enforcement. On the other hand, 
he was not subject to court attack. 

Generally speaking, in continental Europe it would be fair to say 
that what legislation there was—and T think also the general atmos- 
phere, that is, the attitude of the public—was in support of the idea 
of cartels. It was believed that the economy would work better if 
it were possible for business men to make arrangements with each 
other rather than to compete with each other. 

Now this is a very interesting divergence that has developed, and 
a great many people have tried to explain why the policies went in 
different directions in this very important field. I am sure I am 
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not enough of a historian or psychoanalyst, or whatever is required, 
to give a full explanation, but I would like to suggest some of the 
factors that seem to have contributed to this substantial difference 
in approach to the problem. 

The first thing I would like to mention is the fact that although 
both we and the Europeans started after the industrial revolution 
from a laissez faire point of view—that is, little or no Government 
participation or intervention in economic policy matters—this policy 
broke down in rather different fields in Europe and in the United 
States. In Europe, and particularly in the United Kingdom, there 
developed a very strong public feeling that labor was being exploited, 
that the new economic development, the industrial revolution, was 
resulting in horrible working conditions, and therefore the whole 
divergence from laissez faire in England tended to focus on legisla- 
tion in the labor field. 

Senator Lona. Is it not true that a cartel system oftentimes does 
result in the exploitation of labor? For example, if laboring people 
generally are working to produce a product which is not sold com- 
petitively but sold at two or three times the cost of production to the 
public, of which labor forms a major segment, does not that in the 
long run result in labor’s not receiving what might be regarded as a 
fair share of the fruits of production ¢ 

Mr. Tuorr. Of course, in the terms in which you are speaking, | 
think that labor’s share depends upon the total output, and then the 
distribution between labor and the other claimants on it. It cer- 
tainly is a basic part of our American approach to the problem that 
one of the important things which competition does is to encourage 
Improved methods of production, and thus increased productivity 
which leads to a larger total product. This, in turn, is of benefit to 
labor. 

With respect to the distribution of shares between labor and capital, 
I suppose that there one has to take into account the relative strength 
of the bargaining units of the two groups. But certainly to the degree 
to which productivity is a factor in making returns available to 
labor, you are completely correct. On the other, it would seem reason- 
able that if businessmen worked together in connection with produc- 
tion and marketing, and so forth, there is a better chance that they 
will cooperate more closely in their bargaining with labor. 

Senator Lone. Just to offer you an illustration: Assume the pre- 
vailing wage rate is perhaps $2 an hour and goods are produced by 
several manufacturers who pay the same general wage scales, which 
is about the going cost for labor. Assume that those products are 
then sold at two or three times their cost, and labor has to buy back 
in effect what labor had produced at several times the cost because 
of failure of competition, and because of monopolistic and cartel agree- 
ments among the manufacturers and producers. Under these condi- 
tions, might not labor feel that it has not shared properly in what 
has been produced ¢ : 

Mr. Torr. That is quite correct. 

Senator Lone. It might be resentful of it. Then again, if labor has 
to pay a higher price because production was restricted rather than 
expanded, once again labor might feel that that was not the kind of 
capitalism it felt hike supporting, or believing in. 

Mr. Tuorr. That is quite correct. 
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The point I wanted to make here does not carry the analysis that 
far, but was merely that England and also some of the countries on 
the Continent became preoccupied with legislation in the labor field. 
We were not, at the same time, concerned with labor legislation in 
this country, but we did become concerned over a series of what 
might be called corporate excesses here. The general reaction to 
the activities of the railroads led to the Interstate Commerce Com- 
mission. The Standard Oil trust, the combination in agricultural 
machinery, and all these developments in the direction of monopolies 
in the latter half of the nineteenth century focused attention in this 
country on the necessity of taking action in protecting competition. 

Another factor which I think is in part responsible for the failure 
of the European countries to be as concerned as we have been is that 
in Europe there are a number of small countries which trade with 
each other, and in many cases they felt that foreign competition 
afforded protection against whatever efforts their domestic business- 
men might make to establish monopolistic competition. 

Now, this depends, of course, upon having a situation in which the 
foreign competitor is clearly free to compete, and this argument made 
very good sense in the nineteenth century. At that time, for instance, 
England was virtually on a free-trade basis, and therefore any efforts 
on the part of British businessmen to develop monopolies were limited 
by actions from abroad. 

Senator Scuorrret. Mr. Thorp, I do not want to break in pre- 
maturely, but to what extent would international labor agreements 
affect that situation in the British Empire, free trade? 

Mr. Tuorr. International labor agreements ? 

Senator Scnorrren. Yes. We are thinking in terms now of this: 
There has been some work done and certainly some consideration 
given on international labor groups’ getting together, labor groups 
in this country and labor groups in England and labor groups in 
France. To what extent would that affect the British situation, from 
the free trade angle of the thing? Would that not tend to produce 
more of a competitive situation on the part of the manufacturers 
and the producers? Or would it? 

Mr. Tuorr. I am afraid I am not quite clear as to what these in- 
ternational groups would actually do. If they were endeavoring to 
build up some basis for getting a common wage scale, and so forth, 
in the different countries, I suppose that has to be related to what 
wage scale the country can carry. I do not think any of those de- 
velopments have reached a point where they have much impact on 
the problem, and I am not sure that I can speculate on it, because 
I do not quite see how it would fit in. 

The notion of foreign trade representing a defense against local 
monopolists has broken down badly for two reasons, and I think 
it is no longer significant. 

One is that you have had, since the late twenties, the development 
of trade barriers among these countries. The British, for instance, 
are no longer on a free-trade basis. Secondly, international cartels 
developed so that the groups in the various countries cooperated and 
therefore you no longer had an international competitive situation. 
But I think that in trying to understand how the Europeans 
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reached the point of view they have had, one has to take this factor 
of international competition into account. 

I think another factor that needs to be taken into account is that 
in this country we have had a merger movement. We have had the 
development of some very large enterprises. There have been some 
such cases in Europe, but by and large the European economic opera- 
tion is one in which there are small and medium-sized firms rather 
than large concentrations such as our own. 

The argument made by the Europeans is that if they had enforced 
competition, this would have eliminated a number of these smaller 
enterprises and would have led in the direction of economic concen- 
tration. They feel that competition in this country has tended to 
have that effect. and they would prefer to allow the smaller enter- 
prises to develop their common policies by agreement with each 
other, rather than to have them concentrated into a few enterprises 
in which there would be no problem of agreement because all the 
elements would be within the enterprise. 

IT am not trying to assess these arguments at this time. Iam merely 
trying to explain the kind of elements that have gone into the think- 
ing with respect to the European picture. 

I think that we have shown in this country that it is still possible 
to have competition, even though we have very large enterprises. 
But this is one of their fears, at any rate, and is part of their attitude 
on the question. 

I think another point that is worth keeping in mind is that the in- 
dustrial revolution in Europe developed a good deal faster during 
the nineteenth century than it did in our country. It more quickly 
reached what might be regarded as capacity. Since the nineteenth 
century Europe has not been growing in the w ay that the United 
States has been growing if one takes no other index than just popu- 
lation development. But also if you take the national income de- 
velopment, the same thing would be true. In Europe they have come 
to have a greater concern about balancing their operations: a fear 
that supply will be greater than demand; a limitation on the freedom 
of new people to come into enterprises: really a greater emphasis 
on security as far as the individual is concerned, the businessman or 
the laborer: a much more limited willingness to take risks, to experi- 
ment: and a preference for a controlled and secure situation rather 
than the changes involved in moving ahead to substantial gains, be 
cause they realize that in the latter process some people are going to 
suffer, and there might even be some bankr upte les, 

This is an attitude that some economists feel is very likely to develop 
with what they used to call maturity. I have not heard any talk 
lately about mature economies, but it was a very popular notion for a 
while that one somehow reached a point of maturity, and, like mature 
individuals, they tended to settle down and no longer be as adven- 
turous. 

At any rate, | am convinced that this general attitude among busi- 
nessmen and labor leaders in Europe has had a great deal to do with 
their acceptance of the notion of allowing businessmen to work out 
agreements with each other rather than trying to enforce competition. 

There is one other point that is impossible to assess, and that is 
the differences in the elements within government. I do not know 
whether this has ever been studied in enough detail so I want to present 
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it as nothing more than just an interesting possibility. But in the 
United States, with our Federal Government having the kind of 
representation that it has, it obviously has had rather more repre- 
sentation from the nonindustrial areas than from the industrial areas. 
I am talking now about the time when the divergence developed, the 
latter part of the last ce ntury and the early part of this. Our indus- 
trial development was concentrated in the United States much more 
than our political representation. In Europe where the countries 
are smaller it was much more scattered. Therefore it may well be 
that the consumer as such, vis-a-vis the industrial interest, happened 
by just the fortuitous way in which the governments are set up, to 
have a more effective representation in the United States than he had 
in the governments of Europe. 

Senator Scnorprer. By that do you mean that in the industrial 
centers of this country there is a theory that they do not have the 
proportionate number of units per representation that they should 
have in our Government ? 

Mr. Tuorr. No. I do not mean to make that implication at all, 
Senator. I am talking about the fact that in the United States, let 
us say at the time of the passage of the Sherman antitrust law in 1890, 
the big-business interests, to the extent to which there were any in the 
country, and the industrial centers were very limited. I think pro- 
portionately they had a smaller representation in the Congress than 
would have been true of industrial centers in Germany or industrial 
centers in the United Kingdom. The popular feeling which developed 

gainst these new and very significant corporate excesses came from 
te entire country. If one would have expected any defense, and, of 
course, there were people who defended the development of these 
monopolies or large concentrations, that would naturally tend to come 
out of the industrial centers. This was the point I wanted to make. 
But as I say, 1 throw it out as a suggestion of explanation, because 
this is an interesting problem—the fact that we have these real dif 
ferences that have developed. 

I think I should also point out that the problem is not just a problem 
of the United States and Europe, and I hope this committee is not 
going to view it solely as such. It is true that Europe represents at 
the present time the other big workshop in the world, but there is also 
the problem of what form of economic system is going to develop in 
many of the countries whic h are only now beginning to enter upon 
industrialization, Many of the underdeve ‘loped countries like Brazil, 
India, and Indonesia, are in a sense shaping their future economic 
system. To understand them, one has at least to recognize that they 
are countries where they feel that they are very limited in their re 
sources, particularly in their capital, and all of these countries, I 
think, are tending to establish a substantial degree of governmental 
direction and of governmental planning as to the kind of industries 
which shall be developed. They do not want all of the available capital 
to go, let us say, into making luxury items when perhaps they are 
inadequately provided with many of the necessities of life. 

To that extent, it seems to be a general pattern that.in these countries 
they will have a degree of planned economy as to the uses to which 
their limited resources may be put. 

Having said that, however, I think it is important to point out that 
this does not mean that once having decided certain enterprises are 
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desirable, that they will either be established by the government or 
will be carried out by monopolies. At the present time, they are 
developing in varying patterns, but in most cases with a rather con- 
siderable degree of competition contemplated. 

I also should mention the case of Japan, although that is a particu- 
larly difficult one to evaluate at the moment. I suppose Japan would 
have to be classed with Germany and Italy in terms of having moved 
in the direction of rather complete absence of competition. The devel- 
opment of the Zaibatsu made for Japanese holding companies which 
for all practical purposes, controlled the Japanese economy. 

Since the war, a number of steps have been taken in which the United 
States had a very considerable part with respect to breaking up the 
Zaibatsu, and with respect to the passing of legislation somewhat 
patterned on our own approach to the problem of maintaining 
competition. 

At the present time that is the situation in Japan, but, of course, 
Japan has now had its sovereignty returned, and there are already 
discussions taking place in the press and by some members of their 
Parliament with respect to modifying the laws that were passed. As 
of the present time this much can be said, there has been a marked 
change in their institutions; there have developed a substantial num- 
ber of Japanese who understand the idea of the importance of com- 
petition, but, looking ahead, it is very hard to predict what course 
Japan is going to take. 

Senator Lone. Of course, in some of the Scandinavian countries is 
it not true that the consumer cooperative movement has had the effect 
of keeping competition alive to a much greater extent than might 
otherwise have been the case? 

Mr. Tuorr. Yes; that has been an important factor in a number of 
countries. I think I probably should have added that to the list of 
elements that are important there. 

Senator Lone. Norway, Sweden, and Denmark, particularly ? 

Mr. Tuorr. Norway, Sweden, and Denmark, and to some extent 
the United Kingdom, but particularly in the Scandinavian countries 
the development of cooperatives has been of major importance. 

Senator Lone. In those instances, thousands or tens of thousands of 
consumers have gotten together to manufacture for themselves certain 
things where they thought that national monopolies were holding the 
price outrageously high? 

Mr. Tuorp. Yes; that is right. 

Senator Lone. Light bulbs, bicycles, and things of that sort. They 
organized their own retail stores and similar enterprises; did they not ? 

Mr. Tuore. That is right. Of course, we have never had the prob- 
lem—it is an interesting theoretical problem—as to what would hap- 
pen under our antitrust laws if a cooperative reached the point of 
being, shall we say, a monopoly. 

Senator Lone. Is it not true also that American competition has 
been so vigorous as not to require a cooperative movement of the same 
degree that you have had in the Scandinavian countries? 

Mr. THore. That is right. We never had cooperatives to the same 
degree, although there are a number of cooperatives of substantial 
importance. But certainly within our total economy they are on quite 
a different scale of importance. 
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Senator Lona. I think that cooperatives do about 2 percent of the 
business in this Nation, and in some of those Scandinavian countries 
they do more than 20 percent. 

Mr. Tuorr. That is right. 

Now, if I may, I would like to speak a little with respect to what has 
been happening in the last few years. I have given a number of rea- 
sons which are offered by the Europeans primarily in defense of the 
attitude which has emerged in their public policy. ‘But what has hap- 
pened in the last few years has been a tendency more and more for 
these countries to question whether or not the policy which they have 
been following has been a correct one. I think that this ties in with 
the great pressure on them in the economic field, the problem of eco- 
nomic recovery and now the problem of meeting the defense effort. 
There is an awareness of the fact that what they must do if they want 
to meet their defense requirements and still maintain their standard 
of living, or improve their standard of living, is to attain a higher pro- 
ductivity. This is emphasized to them by the fact that they are more 
aware than they have ever been before of what has happened in the 
American economy with respect to our productivity. They know this 
because many of them have been here; they know it because we have 
had representatives there; they know it because they have to meet our 
economy in competition in third markets or in competition with mar- 
kets in the United States or their own countries. 

Senator Lone. To what degree do they prevent our competition 
from coming in by tariff barriers? Is that a very important problem 
today ¢ 

Mr. Tuorr. At the present time most of the countries in the world 
limit the amount of American goods coming in to the amount of avail- 
able dollars. In other words, they have greater demands for Ameri- 
‘an goods than they have dollar exc hange, « even taking into account the 
assistance that we give them. Therefore, the general rule is to have 
quotas which will restrict the expenditure of dollars to the total 
dollars that they may have available. 

In general, if they get more dollars, for instance, if we buy more 
from them so that more dollars become available, then they will open 
up their markets more widely. It is very much like the procedure 
that, at least theoretically, my wife and I are supposed to follow. That 
is, we spend the dollars we have. If I earn more dollars, we seem to 
manage to dispose of them. If we have less, we have to adjust our- 
selves. They are in the same situation of adjusting themselves that 
way. 

But it does mean that there is a limitation placed on competition 
between them and us, and, of course, I must say we also have tariffs 
which provide some limitation with respect to at least the equality of 
competition between our producers and foreign producers. 

This new situation which has come from questioning the policy 
which they have been following has resulted in an increased empha- 
sis on corrective legislation in a number of countries. This legislation 
in general, does not correspond, I would say, to our Sherman Anti- 
trust laws. It varies all the way from merely setting up investigative 
procedures to actually controlling certain abuses of cartels. 

In the United Kingdom they have passed a monopolies act which 
sets up a commission to make reports on various industries in which 
restrictive arrangements are believed to exist. I would not want to 
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say that this had a rapid and immediate effect on that country’s 
economy, but, in saying that, I think that we should keep in mind 
that it was about 10 years before the Sherman Act really began to 
have much effect in this country. 

This monopolies commission has proceeded to study a number of 
situations. It has brought out reports, and there have been some 
price-fixing arrangements which have been eliminated as a result of 
its work. 

In France and Germany anticartel legislation is being considered 
by the governments. In Austria, Belgium, Italy, and the ‘Netherlands 
legislation is also being actively considered. I'think it would be fair 
to say that there is an increasing public awareness in these countries 
of the harmful effects of agree ments which fix markets, limit produc- 
tion, and do the things which, by and large, we in this country have 
felt from the beginning were against the public interest. 

This picture is a general picture, and there are a number of specific 
situations where much more activity has been shown than I have 
indicated in this general statement. 

You mentioned Sweden, Mr. Chairman. I think it is important to 
note that Sweden has a system of compulsory registration of — 
In connection with the operation of that, they have required modifics 
tions and found objectionable features in about half of the ethtiin 
that have been registered. 

Incidentally, IT might say that it is very hard to use the word 

cartel,” because it has no agreed me aning, particularly in the way 
it is used in this country and the way it is used in Europe. The 
Europeans would say that the United States has many cartels, and 
what they would be referring to would be our trade associations. 
They regard any group of business people working together as a 
cartel, so that they would say there are such things : as good and bad 
cartels. I think in this country we use the word “cartel” primarily 
for what from the American point of view would be thought of as 
a bad cartel, that is, an organization that employs one or more of 
the various unfair trade practices or restrictive operations. 

This is one of the difficulties in using the term. And when I say 
that half of the cartels in Sweden were found objectionable and 
half were not, I do not want to imply by that that the half which 
they cleared necessarily would be found undesirable by our Ameri- 

can standards, because they may be acting in the same w: ay that many 
of our trade associations act. 

I think you will find, particularly where you discuss this problem 
with Europeans, that the different ways in which the term “cartel” 
can be used has to be cleared up quickly, or you can talk at cross- 
purposes. 

It is rather important to note, for example, that in 1947 the Swedish 
report on the electrical industry developed very interesting findings 
as to domestic and international cartel agreements in the field. W ith 
respect to international cartels, I think that people in this country 
would in general agree that much of our best information has come 
out of some of the Swedish studies that have been made in particular 
industries. 

In the French Assembly a committee on economic affairs has 
brought out a whole variety of cases in France which have objec- 
tionable restraints—I think most. of these cases clearly would have 
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been prosecuted under our antitrust laws—and presented these in sup- 
port of the type of legislation that is being considered there. 

Now, I would not want to have these various examples or anything 
that I say indicate that one can feel much confidence with respect to 
this development. A certain amount is going on. The gap between 
our own policy and the policies in these countries is narrowing, but 
there are many countries with no legislation or a lack of effective 
legislation. There are other related ‘problems. One of the impor- 
tant problems in European countries, which is not so important here, 
is the centralized control of sources of credit. There are many Euro- 
pean countries in which credit is so centralized that it becomes a 
form of control over the entry of newcomers into an industry, al- 
though it obviously is not limited directly to cartels or agreements 
umong businessmen. 

I think that the report which we presented briefly summarized for 
you the various steps which have been taken by this Government. in 
trying to encourage the development of antimonopoly and procom- 
petition legislation 1 in other countries, and unless you want this elabo- 
rated upon, | will not go into it further. But I might mention that 
we have unusual opportunities in connection with such things as the 
procurement of strategic materials, the making of loans, the operation 
of the Mutual Security Administration, and the programs with re- 
spect to visitors from this « ‘country to foreign countries and from other 
countries here to further the unde ‘an anding in these countries of our 
iwpproac h to the problem. I think 3 t may have had some small part 
in reversing the trend which was so apparent in the thirties, so that 
now the trend clearly seems to be in the direction of finding ways of 
dealing with the restraints on trade, which we in this country feel 
are so harmful to an economy. 

Senator Lone. Mr. Thorp, I enlisted during the last war, and I 
noticed that there were Communist drawings of the hammer and 
sickle in some of the territories and towns we occupied. We could 
see then that there was already the foundation of what would per- 
haps become a Communist movement of large proportions when the 
War Was over, 

Now, some of the possible causes of that danger could be observed 
when we were there. For one thing, most of the land and the prop 
erty was owned by ee landlords on the Continent of Europe, 
most of them living in Rome or Naples for the most part, or other 
parts of Italy. cee was beautiful land there, but it did not belong 
to the people. There were some cattle there, but for the most part 
they did not belong to the people. 

Those people hi ad ve ry little opportunity, About the only chance 
they had to engage in capitalism as we have known it was to open a 
barber a There are barbers everywhere, and you could get a 
shave for 1 cent. a very good shave, too, for 1 penny in American 
money. tt is from that kind of bac kground that the great proportion 
of the Italians have migrated to this Nation, not from Italy, properly 
speaking, but from Sicily. 

I had an opportunity to address a society of young businessmen in 
my State who were mostly of Sicilian origin. You would say they 
were Italian, but most of them came from Sicilian families. And by 
contrast to poverty and a shamefully low standard of living that we 
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saw in Europe, these were successful businessmen, most of them 
young men who had already succeeded in making their mark in life, 
by most standards. 

I am curious to know what opportunity these successful people 
would have had, if they had remained in Sicily. It seems to me that 
one of the reasons these people were successful in America was that 
in this Nation we kept competition vigorous. We kept the way open 
for capitalism to include the right of every man to go into business. 
We permitted people to succeed, if they had the : ability, without being 
shut out by monopolistic agreements or cartels or even ancient family 
agreements which restricted the right of individuals to engage in 
business and commerce. 

Now, I have detected that some people working with the ECA, 
with Mutual Security, with the State Department, and other branches 
of our Government feel that we must fight the feudalistice type of re- 
strictionism and monopoly, if we want our form of government to 
survive; we must work to see that our free-enterprise system includes 
the right of every person, if he has the ability, to prosper and to go 
forward under a regime of competitive free enterprise. We have 
adopted amendments to our ECA program and also to our mutual- 
security program carrying out that purpose. We adopted the Benton 
amendment on two occasions. The second Benton amendment was 
designed to set aside a certain portion of our funds to encourage new, 
independent enterprise; to stimulate competition which would break 
away from any old cartel and price-fixing arrangements that may 
still be in force. 

Now, can you report at this stage the experience, if any, with the 
program that was set into motion by the Benton amendment ? 

Mr. Torr. I do not think that I can report on that, except that 
I know it is proceeding and methods of application are in the process 
of being developed. I think that many of the things that you have 
mentioned are things which it is clearly a part of our policy to do. 

For example, you mentioned the land problem in Italy. That has 
been one of our very real concerns, because you are quite right; there 
is a possibility for improving the situation in southern Italy and 
Sicily very substantially by a redistribution of the land. 

[ think the Benton amendment is giving a greater impetus in this 
whole field of freedom of opportunity, but I am not in a position to 
report in detail about it. 

Senator Lone. I discussed this problem some time back with a 
Member of this Congress who told me that Tito had once explained— 
and I believe it was to him personally—that capitalism to the Euro- 
pean does not mean what capitalism means to the American. To 
the American, capitalism means vast opportunities and rights for the 
individual to succeed and to prosper, if he has the ability, whereas 
such opportunities and rights no longer exist under many forms of 
European capitalism. 

It seems to me that this Nation should attempt, in its foreign policy, 
to make our form of free enterprise meaningful for all the people. 
The people of the world should have an incentive to defend capitalism 
based on its true merit. They should not be compelled to tolerate 
monopoly and cartel agreements which restrict business opportunity 
and charge artificially high prices. 
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It seems also that we should export that type of commodity, that is, 
the American brand of free enterprise, when we are dealing overseas. 

Now, so far as our products are permitted to compete abroad, they 
are instrumental in achieving lower prices for consumers in other 
areas, are they not ? 

Mr. Tuorr. That is right. 

Senator Lone. We help foreign consumers when we get our goods 
into their country at reasonable. prices. It has been my impression, 
and I believe that of the majority of the Congress, that without com- 
petition we find, (1) that prices are artificially high; (2) that new 
and improved salle of production and modernization of plant 
are neglected; (3) that labor fails to get its share of purchasing power, 
and that this failure to distribute purchasing power results in a 
stagnant economy. 

Senator Benton, who was with your Department for some time, said 
that most leaders in the British labor movement seemed to feel that 

cartels and monopolies were desirable since they were but a stepping- 
ona to state socialism. These labor leaders seemed to feel that the 
more you integrate all concerns into one general working pattern, the 
easier it was for the Nation to take them over and nationalize them, 
whereas the existence of many independent concerns would make the 
task of nationalization much more difficult. 

Does that seem to accord with your general theory on the subject? 

Mr. Tuorp. I think it is a little difficult to generalize about the 
attitude of the British Labor Party, because there are a number of 
elements in it. The Labor Party did go along with respect to the 
monopolies investigations. It should also be kept in mind that the 
program which Labor set forth was for nationalizing only a very 
limited part of the economy. I doubt very much if it would be a 
deliberate part of their policy to encourage monopolies so that they 
could then be nationalized. 

‘That, of course, I think has been one of the great fears in this country 
with respect to the development of large-scale enterprise by those 
who want to keep it free and in private hands: that if we did develop 
large monopolies, then it would be very easy, simple, and convenient 
to nationalize them, especially if they exercised all privileges of 
monopolies. 

I think there is a fundamental tendency, if monopolies develop and 
if the monopolies abuse their position, for public feeling to be aroused. 
Then, the step to nationalization is a very simple and easy one. This 
would, of course, not be as likely to occur if the original situation of 
eet had been continued. 

Senator ScHorrret. Mr. Thorp, has it not been true that in these 
e xper iments over in European areas on nationalization, we have found 
generally—I do not know what the reasons for it have been, and maybe 
it is the war—that the production has fallen off as against the pr ivate- 
enterprise system, where a number of private enterprises have been 
in the production end of respective businesses? Has that not been 
generally true? 

Mr. Tuorr. I just do not know the answer to that. 

In most cases, of course, where they have nationalized, they have 
nationalized the entire industry, so that you have not had a chance 
to compare. 
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Senator ScuorpreL. But generally we have had some writers, with 
some authority for speaking, s saying that the over-all production 
when they have done that has been lower per unit; the units of pro- 
duction have been lower, which to me would indic ate that the degree 
of nationalization has practically stifled or has discouraged the com- 
petitive phase that has been eliminated from producing the greater 
quantity of units. 

Now, it would seem to me that if we do find that, when they nation- 
alize, the units are cut down, we are stifling the very thing that the 
individual wants more of at a cheaper price. 

Yet they contend that with the American productive system, which 
is primarily a private-enterprise system, a higher degree of efficiency, 
more units per man-hour, and lower prices, they have a tendency to 
say, “We don’t want too much of that, because of the dollar situation 
in these countries and a lot of other things,” which is all geared to- 
gether into a rather complicated picture. 

But the point that I want to make is that I am quite sure, if my 
reading has been correct, that the writers indicate, who have some 
degree of knowledge of the subject, that the greater degree of na- 
tionalization seemingly has stifled the unit production in ‘all of these 
countries. 

Therefore, to what extent obviously should we encourage those 
types of movements in those other countries by our policies? 

Mr. Tuorr. I am sorry that I cannot prove or disprove the fact 
with respect to the effect. There has been a good deal of discussion 
as to what the effect of the British nationalization of the coal indus- 
try has been on productivity, but that is an industry which was not 
in a normal competitive condition before, and it is very hard to ana- 
lyze. There are many, many factors involved in it. 

But I think that even without any evidence, it follows from the 
economic approach which we have here in the United States that 
competition is the way to make the greatest economic progress and 
vet the most productivity. 

Senator Scuorrret. | thoroughly agree with you. For instance, 
let us take the rubber industry. 

When the British Empire and its related interests handled by 
cartels and agreements, as they have used them, for their self-pro- 
tection, hiked the price up on rubber, American inventive genius went 
to work and did what? They said, “Well, so what? All right. We 
will develop a synthetic industry.” And they did. 

And what did we find? It has not been too many months ago when 
we heard them hollering to the high heavens, and indicating through 
our State Department and our governmental sources, “C lose up your 
synthetic rubber plants and throw them out the window, so that 
we can have this status quo.” 

Now, in the wool industry, when wool went out of sight—and it 
did go out of sight, because, probably, of the scare buying and the great 
demand that we thought we needed—we moved over into certain 
synthetics, and we find them now advertised all over deroseniteg under 
the competitive free-enterprise system, which I want to maintain. I 
never want to discourage it. You can buy a product, suits of clothes, 

garments of all types and kinds, that they say last longer, are more 
ofc ‘ient, and a lot of other things. 
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That to me is exhibit A, No. 1, of what comes out of free competitive 
enterprise, out of the test tubes of the labors atories, and those are the 
things that I think we want to encourage, and I think the departmental 
polici ies of our Government ought to encourage those things, which are 
going to result ultimately in more gadgets, labor-saving and other- 
wise, more economical living, more benefic ial living to more folks, 
and if we fall back into the old pattern of trying to reform the world, 
we are going to find ourselves in an awfully big field of activity in the 
Government. 

That is the reason this whole thing in this proceeding here and this 
series of hearings is most interesting, as we compare the competitive 
angle to these foreign nations in relation to the advances made in ours, 
and the restraints that we have put upon on the bad practices here in 
relation to the restraints which they will apply when they become 
disastrous. 

I think that that is most noble, and I think it is a very practical 
thing for us to consider. Out of it all may come a little more of a 
pattern of more quickly choking off some of these illegitimate or 
illegal or detrimental practices that developed that will ultimately 
stifle the very thing that has made us what we are, namely, the greatest 
competitive nation on earth, and enjoying more benefits. 

But to what extent we can share our markets around the world, I 
am reserving a great big question mark. 

Senator Lone. Do youe care to comment on that, Mr. Thorp ¢ 

Mr. THore. No, I do not think so. 

Senator Lone. You presented a very good statement here on what 
other nations have done to encourage free competitive enterprise, but 
I have not heard much in your statement about other stellen that 
are becoming increasingly distressing, such as the problem of inter- 
national monopoly. 

When our American companies do business outside the United 
States, are they compelled to abide by the antitrust laws of this 
Nation / 

Mr. TuHorr. I think it depends on the situation and the kind of 
business. If the foreign commerce of the United States is involved, 
then they are affected by our legislation. 

Senator Lone. For example, when our oil companies do business 
outside the United States, are they compelled to abide by the Sherman 
Antitrust Act, or are they permitted to enter into monopolistic agree- 
ments with other foreign oi] companies / 

Mr. Tuore. I am not a lawyer in this field. I doubt if one could 
answer it in terms of a general question. It certainly is true that in 
many phases of their operations, they are subject to our legislation. 1] 
am not sure that this would be true with respect to all things i in which 
they might have an indirect interest. I just cannot answer it exactly. 

Senator Lone. Your Department would have cognizance of the 
price, for example, that Europe must pay for oil, would it not, as well 
as oil imported into this Nation? That is in your Department, is it 
not ¢ 

Mr. Torr. If we needed to know that, we would get the informa- 
tion. We do not undertake a direct review of all prices and such things 
around the world. But we can get any information that you might 


like. 
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Senator Lona. I am wondering what interest your nes has 
in attempting to aid and assist in the reconstruction of the European 
economy. For one thing, it would probably require that you be cog- 
nizant of the world price : of oil, would it not ? 

Mr. Tuorp. That is obviously a very important factor. If prob- 
lems in connection with it developed, we would undoubtedly discuss 
them with the Mutual Security Administration, which would be di- 
rectly involved, I should think, in the question of European require- 
ments for oil, and any assistance that might be related thereto. They 
would be the ones that would be directly involved in that problem 
rather than we. 

Senator Lone. Does your Department have an interest in the price 
that the Navy pays for oil overseas, that is, for oil taken from overseas 
sources ¢ 

Mr. Tuorp. We have an interest in the sense that we are interested 
in all foreign matters that may affect our foreign relations. But to the 
best of my knowledge, the Navy would develop its deals with respect 
to the purchase of oil, and we would not be involved in that trans- 
action. 

Senator Lone. I have been concerned somewhat, too, with the price 
of paper. Generally, I have been informed that this Nation could not 
do anything about the price of paper, since that is subject to an in- 
ternational cartel, which is beyond the reach of our antitrust laws. 

Do you know whether that is true or false? 

Mr. Tuorr. May I ask Mr. Vernon to answer that? He knows more 
about this than I. I have to answer in general terms. 

Mr. Vernon. Mr. Chairman, I would be inclined to say that that 
was an oversimplified answer. The question is such a ticklish one in 
terms of the jurisdiction of American law that anyone who spoke with 
thet degree of certainty would be speaking with more certainty than 
I think would be justified on the basis of court precedent or just plain 
economic fact. 

Senator Lone. Let me ask you this. Do you know, Mr. Vernon, 
whether or not our companies—I will ask this with particular refer- 
ence to our oil companies—are subject to the antitrust laws of this 
Nation, particularly the Sherman Anti-Trust Act, when they are do- 
ing business in overseas areas / 

Mr. Vernon. The test is the test that Mr. Thorp suggested, I think, 
the test of whether the foreign commerce of the United States is af- 
fected. I suspect that the courts would approach that as a question 
of fact which they would look into and make a decision on. 

Senator Lone. At this moment, you are not in a position to say 
that they are? 

Mr. Vernon. No. Clearly, I cannot say in fact that they are. 

Senator Lone. For one thing, we have a report of the Federal 
Trade Commission on the way in which some of our oil companies 
have been doing business overseas, and that report is classified as 
secret. 

Was it a political decision, advised by your Department, to classify 
that document as secret ? 

Mr. Tuorr. I would like to make a statement on that, if I may, be- 
cause that has been subject to questioning. I would like to state 
categorically that the Department of State did not request the Federal 
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Trade Commission to suppress the document. The report was sent 
to a number of officers in the State Department as well as to officers 
in various other Federal agencies late last November. it was sent as 
a staff report. 

It was received by the Federal Trade Commissioners themselves. 
In view of the fact that the Federal Trade Commission had not at 
that time approved the report, it was submitted to the various agencies 
under the classification of “secret.” In acknowledging the receipt 
of the document, the Department indicated that it would, of course, 
respect the secret classification, and it requested an opportunity to 
express its views should the Commission contemplate publication. 

In April, the staff of the Federal Trade Commission indicated that 
the Commission was considering the question of publication, and re- 
quested a formal statement of the views of the Department of State. 

Senator Scuorrrrei. May I break in there to ask, Was that request 
made for publication in its entirety as submitted to the Federal Trade 
Commission, or in an abbreviated form cutting out what they con- 
sidered classified / 

Mr. Tuorr. That had to do with full publication. 

Senator Scroepre. I see. 

Mr. THorr. In making known its views, the Department emphasized 
that it did not consider it appropriate for it to interfere in any way 
with the Federal Trade Commission in carrying out the duties and 
responsibilities imposed upon the Commission by the laws of the 
United States. It was pointed out, however, that it was the respon- 
sibility of the Department to bring to the attention of the Commission 
some of the effects which the release of the report might have on the 
foreign relations of the United States, since it deals with the history 
of the international oil trade since the turn of the century in a com- 
prehensive statement of many hundred pages. 

It was the feeling of many oflicers of the Department that the pub- 
lication of the document at this time would not contribute to the 
achievement of the foreign policy aims of the United States in the 
Middle East and might in fact impair their attainment. 

I should like to repeat that despite our conclusions that publication 
of the report would have these effects, we did not urge either the Fed- 
eral Trade Commission or the President to suppress the document. 

Senator Lone. Do you know why the Federal Trade Commission 
urged the an gage of the document ¢ 

Mr. Torr. No, I do not know, beyond our own rel: ationship to 
this. We sent our letter to the Trade Commission in April, pointing 
out, as I have said, the foreign-relations angle of the problem, and we 
have not followed it since then. It hasbeen in the hands of the Federal 
Trade Commission, and proceeds from there. 

Senator ScuorrpreL. Do you consider the near-eastern situation 
today as volatile as it was at the time you made that recommendation, 
or has it eased up? 

Mr. Tuorr. I would say that the middle-eastern situation has been 
a difficult situation for some time, and still is. Iam not in a position 
to discuss the political aspects of the situation there, but if the com- 
mittee wishes to do so, I would be glad to have a political officer come 
up and discuss it in executive session. 

Senator Lone. As a matter of fact, looking at this report, I am 
not under the impression that there is anything startling and new 
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about the report. Most of the information has already been published. 
Most of it, in my judgment, amounts to an assembling of what is al- 
ready known and what has already appeared in print. Putting it all 
together in one place, it might m: ake something of a different picture 
than simply having it in trade j ournals, 

Some of the information in the report, much of it, is merely a 
quotation of what had already been found. For ex cumple, here is 
the Brewster committee hearing back in the Eightieth Congress con- 

cerning the Navy’s purchases of oil in the Middle East. Much of that 
information, I am not violating any secrets to say, is already known. 
It was the finding of the Brewster committee that the United States 
was gouged in purchasing oil from its own companies doing business 
in the Middle Fast. 

There is no reason why that type of information should be with- 
held, that I can see. Do you have any reason why it should be 
withheld ? 

Mr. THorr. No. Matters of common knowledge are matters of 
common knowledge, and one cannot withhold them. 

Senator Lone. The Brewster committee brought out one point that 
1 am not sure was covered in the FTC report. It said that— 

The committee recommends that the subject of tax avoidance by the forma- 
tion of foreign subsidiary companies of United States corporations should re- 
ceive consideration by the Joint Committee on Internal Revenue Taxation for 
such study and possible legislative correction as May seem proper. 

Are you familiar with any measures of tax avoidance that are pres- 
ently employed by American oil companies doing business overseas ? 

Mr. Tuorr. No; I cannot give you any information on that. I can 
endeavor to get it, if you would like. 

Senator Lone. For example, it is my understanding that profits 
on the foreign operations of American companies are only subject 
to taxes when they are brought inside this country. Do you have any 
knowledge of that ? 

Mr. TuHorr. That is generally true. It is true of any subsidiary op- 
erating outside the United States. It is only when the profits are 
brought back that they become taxable. They can reinvest in the 
foreign country, for example, and it is not recorded in this country. 

Senator Lone. Here is one point that I had in mind. America now 
is the leader of the capitalistic world. So far as the free world is 
concerned, America is the economic leader. It is my judgment that 
this Nation has sufficient economic strength that American concerns 
could probably break the back of almost. any international cartel or 
any world monopoly. It would seem to me that this Nation in doing 
business internationally, and a concern of this Nation doing business 
internationally, shoul l seek toe xport American competitive enter prise 
and give the world the benefit of free competition, rather than reach- 
ing out to engage in international monopoly and cartel agreements 
with its foreign competitors. 

Do you have any views on that subject 

Mr. Tuorr. I think that as a matter of fact we do have a very sub- 
stantial part to play through American business. We do have a good 
many American enterprises which are operating abroad, and I think 
that is one of the ways in which we have the possibility of making a 
very substantial demonstration. 
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I think the same thing is true as far as the United States itself is 
concerned, that it is important for us within the United States to give 
a clear demonstration of the way in which we think the greatest eco- 
nomic strength can be achieved. 

Senator Lone. It is always a great temptation for any group or 
any concern to do business by fixing prices, entering into cartel agree- 
ments, or by reducing or eliminating the rigors of competition. 
Usually such schemes result in a higher profit, but they do not neces- 
sarily benefit the public interest or benefit the people of the nations 
involved. 

Mr. Tore. I think, Mr. Chairman, I should say that it is very im- 
portant that we use whatever devices we have to oppose restrictive 
practices in other countries, and I also think that it is important that 
we strongly take the leadership in places like the United Nations and 
the OEEC to establish some international machinery for dealing 
with international cartels. You have something of the same prob- 
lem that brought about the Public Utility Holding Company Act, for 
example, where, although there were State regulations, no one State 
was ina position to get the total picture, and the Federal Government 
gave the Securities and Exe hange Commission the autherity to move 
in on that problem in totality. We have been very hopeful that 
through the United Nations we might develop an approach that would 
bring the various parts of this problem together so that we would not 
have to approach it just within the limits of the United States local 
jurisdiction. 

Senator Lone. I, for one, would not urge that our companies, our 
American companies in operating abroad, should do business in the 
same way that the Europeans have done business, on the theory that 
when in Rome you should do as the Romans do. It is my impression 
that we should not follow the outmoded cartel and monopolistic sVs- 
tems of Europe. If we want to encourage European capitalism to be 
the firm and vigorous system that it is in this country, we should carry 
our form of capitalism to them rather than accept the form of capi- 
talism that they have over there. 

Do you agree with that 4 

Mr. Tuorr. I cannot go the whole distance of saying that one should 
disregard entirely the country in which he is. One does have to live 
within whatever the laws of that country may be, and so forth, and 
there may well be situations in which an American businessman in 
another country is forced to function by the laws of that country dif- 
ferently from the way he would be in the United States. But I would 
firmly feel that he ought to do his very best in every way that he can 
to be a missionary for the competitive system. 

Senator Lone. Do you know whether or not, in these international 
dealings, the oil companies, for example, may be doing business beyond 
the laws of any nation / 

Mr. Trorr. | would not know that it would be true that they are 
doing it bevond the reach of the laws of any nation. There may be 
some matters on which given countries do not have laws, so that it is 
perfectly possible within certain jurisdictions to do things that you 
cannot do within others. It is a little difficult for - to conceive of 
a place in the world where vou can do very much business without 
hemg under some political jurisdiction. But I would quite agree 
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that, since the effectiveness of jurisdictions differs, one can by func- 
tioning in one area be doing something that is quite legal that might 
not be legal if you did it in another. 

Senator Long. Do you know whether or not the price of oil pro- 
duced in the Middle East has any relationship to the cost of pro- 
duction / 

Mr. Tuorr. It is my impression, although I have never studied 
in detail, that it is not related to a cost-of-production base. 

Senator Lone. Dr. Adams is our committee’s economic counsel. 

Dr. Adams, do you care to ask a question or two 4 

Dr. Apams. Do you know what the system of price determination 
is in the international oil market? What are international oil prices 
based on, if they are not based on cost of production / 

Mr. Tiior wv. I would have to speak generally, because my impres- 
sion is that the system essentially corresponds to a basing-point sys- 
tem operating from a United States port as the basing point. 

Senator Lone. Was not that basing-point system declared to be : 
conspiracy in violation of our antitrust laws by the Supreme C mare 
of the United States? 

Mr. THorr. This basing-point problem has been one of consider- 
able controversy, and I do know that it has been going through the 
courts. Ido not know enough about the decision to know how widely 
applicable the particular decision that was reached is. I think we 
have had in this country considerable doubt cast upon the use of the 
basing-point system within the last several years. One of the dis- 
tressing things about concentrating one’s attention on foreign eco- 
nomic problems is that problems of this sort, with which I would 
have been familiar when I was not in the State Department, 1 just 
have to view from the side lines at the moment. But this is a prob- 
lem on which there are experts in the Government. I am sure your 
committee has access to them. 

Senator Scnorrret. Mr. Chairman, I would like to ask this ques- 
tion. 

Do you know whether these companies, the oil companies doing 
business in foreign fields, come to your department, the State Depart- 
ment, for clearance with reference to their policies / 

Mr. Tuorr. There are some problems which they would come to 
discuss with us. But I would say that they are private operators 
operating there, and to a very large degree they operate quite as pri- 
vate operators without coming to us. I can say that they do not 
come to us on their pricing policies, Senator, if that is the particular 
problem that you are interested i 

Senator ScuorpreL. That was one of the things I was concerned 
about. 

Mr. Torr. They come to us primarily when they are dealing with 
problems involving their relationship with the foreign governments. 

Senator Scnorrpet. They are free to establish their own pricing 
policies, then, I take it / 

Mr. Torr. Yes: so far as the State Department is concerned. 
Now, if it is a matter, of course, of their selling oil to the Navy, the 
Navy gets into that problem, and the Government, via the Navy, then 
becomes involved. If it is a matter of their selling oil in connection 
with some of the European Recovery Program operations, then the 
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MSA would be involved. But in terms of their general policies in 
this field they would not consult us. 

Dr. Apvams. Mr. Secretary, it is a matter of common knowledge 
that control over the international oi] industry is largely in the hands 
of seven integrated companies which dominate production, explora- 
tion, transportation, refining, and marketing. Now, many pairings 
and groupings of these seven companies and their affiliates conduct 
joint operations in most parts of the world. 

The facts of the situation can be gained from a reading of published 
sources, such as Moody’s Industrials, company prospectuses and 
annual reports to stockholders, trade magazines, such as World Oil, 
World Petroleum Journal, and so on. Obviously, the significance of 
a high degree of concentration lies in the fact that concentration 
facilitates the developments and observance of international agree- 
ments regarding price and production policies. 

Indeed, the concentration of an industry in a few hands may be 
regarded as the sine qua non of effective cartel operation. It raises 
the important question as to the extent to which private planning 
agencies exercise substantial influence on the effectiveness of the for- 
eign policy of the United States. 

Can you see any conflict between these private arrangements and 
the established and declared foreign policy of this country? Is there 
a possible conflict there ? 

Mr. Tuorr. I think that there clearly is a possible conflict. Our 
foreign-policy problems arise from all sorts of sources, and they may 
arise from the behavior of some individual who writes an article some- 
where. It may be a college professor. It may be a Member of Con- 
gress who made a speech which might lead into a foreign-policy 
problem. Certainly it is quite possible for any business group to 
be responsible for a problem. 

By and large, if I may say so, most of our problems are not created 
in the State Department, but the ‘v arise, and we have to deal with them. 

Senator Lone. They bring the business to you, in other words. 

Mr. Tuorr. Yes. 

I think it is quite true that business enterprises in large centers of 
investment can create problems for us. There is no question about 
that. 

Dr. Apams. Do you think that all private business agreements and 
arrangemems which are international in scope should be registered 
with a competent Government authority, such as the State De spart- 
ment or the Department of Justice or the Department of Defense, to 
see whether any of these arrangements, writte n or otherwise, are in 
conflict with the declared foreign policy of the United States? 

After all, under the Constitution it 1s a function of Congress and 
the President to make foreign policy, and if any private group in this 
country or abroad attempts to interfere with that policy, should we 
not try to coordinate the two? Should not the Government be at least 
informed of what is going on? 

Let me give you an example, if I may, Mr. Secretary. of what T have 
inmind. Iam quoting now from a book by Wendell Berge entitled 
“Cartels: A Challenge to the Free World.” Mr. Berge writes: 
In the winter of 1941, when our Congress was debating the Lend-Lease Act, 
cartel agreements had already decreed that certain critical types of products 
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could not be sold to Great Britain. For example, when Great Britain attempted 
to place an order for tetrazene-primed ammunition, a cartel agreement between 
du Pont and I. G. Farben forbade their sale, and it was not made. 

Now, here clearly was a private agreement entered into without 
the knowledge of any agency of the U nited States Government, tend- 
ing to undermine the lend-lease policy which we were pursuing at 
that time. 

How would you « ope with that kind of situation ¢ 

Mr. Tuorr. That is a little difficult to answer right offhand, but 
I assume you would like to get at least the impression that I may 
have. 

I am rather worried about the proposal because it seems to me that 
what you are tending to do is to move In on a situation in a way that 
does involve a great deal more Government review and supervision 
than I like to feel is part of our system. 

Phe next thing that is involved is, whenever any businessman makes 
a trip abroad, we need to know what people he is going to talk with 
and what they talk about. Iam rather skeptical about the significance 
of the documents. I think in most cases one has to work way beyond 
just whatever may be in an agreement in order to determine whether 
it is undesirable or not. I do not want to completely cast aside the 
idea, because I think anything that is going to be helpful in terms of 
preserving competition ‘and de aling with restrictive practices has to 
be encouraged. I am not sure how much one would actually get out 
of the process of registration or just what things would be covered 
in registration, how far one would go, and in how much detail. 

I might say that now we do have in the Government, of course, many 
businessmen who bring their problems, if they fear there will be prob- 
lems, to the Department of Justice, and try to get some sort of reac 
tion from the Department of Justice, and sometimes they bring them 
to us In advance to see if we have any concern about it. This is not, 
however, compulsory in any way. I have no way of knowing the 
amount of coverage that there is. But it is true with respect to a 
good many enterprises that are thinking of entering into some agree 
ment, perhaps a patent interchange or any number of the various 
things that have posibilities of being restrictive. 

Dr. Apams. Is it not true that some of these cartel agreements 
existed prior to World War II, and that the United States Govern- 
ment was totally in the dark as to their existence’ Now, you say you 
have to go be yond the documents themselves. I think the f facts show 
very clearly that the arr: inge - nts entered into between Dow Chemi- 
eal and Alcoa on the one hand and some of the people abroad on the 
other very definitely restricted the development of the magnesium 
industry in the U nited States. which became of vital importance In 
the conduct of the war. 

Such examples can be multiplied. Synthetic rubber is eentnet. 
That might have been developed long before it actually was, and i 
Was only devel loped after the United States Gove ‘rnoment took an ac 
tive part in blasting loose and dynamiting the restrictive agreements 
that had been entered into. 

Unless you have some sort of registration, some sort of means 
whereby the Government can be informed of these restrictive agree 
ments that are entered into, there is no public policy action that you 
















MONOPOLY AND CARTELS Eid 


‘an take. Information is one of the prime prerequisites of intelligent 
action in the public interest. 

Mr. 'THore. I do not want to appear to be arguing against your 
objective in any way here. I would want to think several times as to 
how effective this process of registration would be. Obviously, you 
are not going to have an agreement registered if it is an unlawful one. 
It will not be brought in to be registered or it will not be entered into 
in a formal way. 

If it is a perfectly good, legal thing, then nothing particularly is 
achieved by it. 

I recognize the purpose that you have in mind. I think on the 
international cartels we were rather slow, as a government, about 
becoming concerned over them. It really was not until the thirties 
that we began to be very active in this field, whereas the concentration 
of work was much more on the domestic side. 

Dr. Apams. The chairman has pointed out earlier that it is often 
argued that if American business people are to conduct operations 
abroad, they are compelled by force of circumstance to enter into 
these cartel agreements or pull out of the international field altogether. 

As the chairman also pointed out, American companies in many 
industries control such a predominant portion of the world’s pro- 
ductive capacity that any time they chose to do so, they could break 
the back of any international ec: artel. Should these companies, there- 
fore, be permitted by the United States Government to enter into 
these restrictive agreements! Should we apply the rule of reason, 
let us say, with regard to restrictive agreements in international trade? 

As you well know, under section 1 of the Sherman Act, any price- 
fixing agreement is illegal per se. Now, some people have argued 
that in the international field, this should not be a per se violation, 
that we ought to apply the rule of reason with regard to a price-fix- 
ing arrangement. 

Would you agree with that / 

Mr. THorr. No. If you are talking about objectives, I would not. 
I would think that we ought to try to get standards of other coun- 
tries uptoours. Now, if we want to modify our own domestic policies. 
then I think we would modify our international policies. But I am 
a great believer in the notion that we should try, at any rate, if one 
believes in one’s national standards and objectives, to hold to them, 
and not compromise them when you are working in the international 
field. 

Now, I am not saying that one does not sometimes have to com- 
promise, but I do not admit that as an objective. That might be 
where you have to come eventually, but I would want to state our ob- 
jective to be our own standard, That, it seems to me, is the important 
thing to try to achieve. 

Dr. Apams. Do you think that the five integrated American oil 
companies doing business abroad have to participate in a basing-point 
system for the pricing of oil, the very basing-point system which 
has been outlawed as a conspiracy in the domestic market? That is, 
do they not control enough of the portion of the international oil 
industry so as to act competitively rather than collusively as partners 
in a basing-point system / 

Do you not think that more competition would be of benefit to the 
people of Europe, for example, in the form of lower prices, and to 
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our Navy operating in Mediterranean waters and buying oil from 
overseas sources? Would it not benefit the independent oil producer 
here in the United States, who might be suffering from the dumping 
of cheap foreign oil, which cannot be marketed abroad because of 
the exorbitant prices charged ? 

Mr. Tuorr. I am sorry that I am not really in a position to make 

judgment about that pricing mechanism. I do not want to be in 
a position of defending it or of attacking it. It just is something on 
which I do not have sufficient information. 

There are, of course, possibilities of various pricing systems, and 
one needs to know a good deal about the basic situation to determine 
what effect some other system would have on the price levels. I just 
am unable to give an answer. 

Senator Lone. Would you know whether or not the polic: vy of any 
government is in favor of artificially higher we ices for Near East oil? 

Mr. Tuorr. I think perhaps governments might Tunas on that. 

Senator Lone. Offhand, do you know of any government that is 
in favor of an artificially high price for Near East oil ? 

Mr. THorr. I would not want to state that I have ever heard this 
expressed by any of the governments involved. This is only my own 
deduction. But producers and people receiving royalties frequently 
would like to see very high prices. 

Senator Lone. Do you know what royalty the King of Saudi Arabia 
gets for the oil oa it is produced there ? 

Mr. Torr. I do not have it in mind. I have known. 

Senator Lone. The Brewster committee report stated, as I under- 
stand it, that royalties were reputedly raised from 21 to 42 cents a 
barrel, and that the cost of production was around 20 cents a barrel. 
That would give a cost of about 62 cents. The oil, I believe, sells for 
around $1.72 or $1.88, which, after deducting the royalty for the King 
of Arabia, would still be about seven or eight times what the estimated 
cost of production, according to the Senate committee, would be. 

Do you know whether this Nation is deriving any benefit from such 
a large difference between cost of production and price? Do you 
record this Nation in favor of the sides being that high? Would that 
be son und public policy ? 

Tuorr. No. I did not indicate that I had any knowledge as 
to the ie attitude of the country. I was simply saying that it was con- 
ceivable to me that a person interested in royalties might want to have 
a high price; that was all. It may just be that they have no par- 
ticular interest. It is quite possible that if one assumes that the royalty 
is not renegotiated, as it is from time to time, but if it were a fixed 
bon alty that were never going to be renegotiated, then it might well 
be that there would be no particular interest in the price level. 

Senator Lone. Of course, from a practical point of view, no one can 
tell the Government of Arabia that they could not insist on renegotia- 
tion, no matter how binding the contract might be from an American 
point of view. I underst: and that. 

Mr. THorr. I am not really being very serious on this point, Mr. 
Chairman. The actual fact, obviously, is that there are a great many 
countries which are consumers of oil, and whose interest is in low- 
priced oil, although one of the complicating factors here is that in 
many of these countries when it finally reaches the consumer, the 
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actual, ultimate consumer, it is so overladen with taxes that the 
original price is not too important. 

Dr. Apams. There is one more question that I think is of current 
interest, and I think has serious political overtones. Recently the 
papers have been carrying stories to the effect that Premier Mossa- 
degh of Iran is in danger of being thrown out, and that perhaps a 
pro-Communist government may be formed in the country. 

Now, part of Mr. Mossadegh’s difficulties have involved the sale of 
oil. Is there any evidence that you have in your possession that the 
international oil cartel has blacklisted and boycotted Iranian oil 
and prevented its sale in international markets, thus indirectly favor- 
ing the rise to power of a pro-Communist government in Iran? 

That is, here again we have a problem of private decisions in the 
international field very definitely affecting the foreign policy of the 
United States. 

Mr. THorr. What has happened in this respect is that the Anglo- 
Iranian Oil Co. has declared, and has published that declaration 
throughout the world, that it will use whatever legal processes may 
be made available in order to assert its claim on any Iranian oil sold 
in which it has an interest under its earlier concession. 

There was some Iranian oil which went by ship and touched at 
a port in Aden, I think, and there legal process was started against 
it as to the question of the potential interest of the Anglo-Iranian 
Oil Co. in that oil. 

I would think that was a situation which prevented people from 
buying oil, having in mind that they are on notice with respect to 
this sort of action being brought by the Anglo-Iranian Oil Co. 

Senator Lone. Mr. Thorp, I do not want to be misunderstood in 
some of the questions asked here. From what little information I 
have on the subject, it is my impression that the conduct of American 
companies, particularly in the Middle East, has been so incomparably 
superior to that of their British predecessors in the same area that 
the much more favorable conditions in Arabia can perhaps be ex- 
plained by the difference in conduct of our American companies 
there. 

Nevertheless, it does seem to me that it is a matter of national 
interest for our Government to know about the manner in which our 
major concerns do business overseas. It has been my feeling that 
the Government should have the facts, and that the public should have 
the facts, and that these facts should be explained. 

I am not one of those who believes that the public, and certainly 
the informed public of this Nation, is incapable of understanding the 
ramifications of the problem. 

I have prepared a statement here. 

This subcommittee is gratified to have the fine report submitted 
by the State Department on foreign legislation concerning monopoly 
and cartel practices, as well as the fine testimony presented this 
morning in support of the report. By analyzing the legislation and 
attitudes of other countries on the monopoly problem, we are in a 
better position to appraise our own antitrust laws and their significance 
for the small-business man of America. 

This Small Business Subcommittee is interested primarily in the 
effect of monopolistic activities upon independent competitive enter- 
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prise. Such activities are not always confined to individual nations 
but are sometimes international in scope. The Federal Trade Com- 
mission, for example, has recently prepared a report in which it al- 
leges the existence of an international cartel in the oil industry. It is 
the duty of this subcommittee to ascertain the nature of international 
operations in the oil industry so as to determine the effects thereof on 
the independent oil companies of the United States and on the con- 
suming public. 

The strength of our democracy lies in its well-informed citizens. 
We believe that our people should have the facts and that the full 
significance of these facts should be explained. Accordingly, we 
have urged the White House to release the Commission’s report on 
the alleged international petroleum cartel, but thus far our request 


has been demied.!. Already our giant integrated oi] companies are 
offering explanations to their stockholders for their activities in the 
international field. They say they have nothing to hide.? It is my 


sincere hope, therefore, that they will join us in insisting upon the 
immediate release of the Federal Trade Commission report concern- 
ing their activities overseas. 

This committee deserves to know whether or not five major inte- 
grated American oil companies have joined into international mo- 
nopoly agreements with two large foreign oil companies. This com- 
mittee deserves to know whether or not the American Navy is com- 
pelled to pay artificially high prices in the Mediterranean and whether 
or not the structure of international oil prices is imposing an undue 
burden on the economies of friendly nations now benefiting from 
American aid. Perhaps most important of all, this committee wants 
to determine whether or not the mdependent American oil producer 
is injured by the allegedly monopolistic dumping of foreign oil in 
the United States at a net cost far below the price charged in Europe 
and the Middle East. 

Already the Brewster committee has found that Uncle Sam, while 
lending his prestige in international affairs and his armed strength 
to the protection of American rights abroad, has suffered from inter- 
national price gouging by certain oil companies—to the detriment of 
the American taxpayer who is footing the largest end of the bill. In 
accordance with the suggestion of the Brewster committee, we want 
to investigate the extent to which the operation and price structure 
of the alleged international oil monopoly is responsible for the ex- 
ploitation of the American Government and the people on whose 
behalf it functions. 

After reading the Federal Trade Commission report, I am aeneres 
by the fact that the report draws largely on previously published 
information and relies heavily on readily available public sources. 
The report has been withheld by the executive department allegedly in 
the national interest. This committee, however, feels that it 1s in the 
national interest for the people to know how American business is 
conducting its foreign operations. 

It seems to me that when Americans do business overseas, they 
should export the principles of free competitive enterprise, and should 





*The Federal Trade Commission International Petroleum Cartel Report was issued by 
the Senate Select Committee on Small Business on August 25, 1952, upon the approval of 
President Truman 

2 See appendix for letter to the stockholders of Standard Oil Co. (New Jersey) and for 
statement of policy by Standard Oi] Co. (New Jersey) 
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not join international conspiracies of the type that America outlawed 
60 years ago. Some say that American oil companies when in Rome 
must do as the Romans do. Others say that the five largest American 
oil companies—backed as they are by the support which this Govern 
ment gives its citizens and their property throughout the world—have 
sufficient economic strength completely to break any international 
cartel or monopoly any time they choose to do so, This committee 
wants to have the facts on the basis of which it can objec tively arrive 
at sound public policy decisions and recommendations for the preser 
vation of competitive free enterprise. 

Sixty years ago the American people realized that monopoly was 
not in the public interest and therefore enacted legislation to outlaw it. 
Recent history, I believe, confirms our belief that monopoly leads to 
economic stagnation, and that it has led to the undermining of capi- 
talism and political democracy in many countries of the world. To 
make democracy work, I think we have to make capitalism work. 
Monopoly has not proved to be the solution of the world’s economic 
ills. Monopoly leads to totalitarianism in one form or another. 
‘Therefore, we do not want to encourage it for ourselves, nor do we wish 
to urge it upon our neighbors. Least of all, do we wish to see it im- 
posed on the entire world by international conspirators doing business 
outside and beyond the reach of the laws of each individual nation of 
the free world. 

Thank you, Mr. Secretary. That will end your appearance, and 
tomorrow we are going to hear from the Securities and Exchange 
Commission. 

It is my understanding that the oil companies would like to be heard 
in response to the Federal Trade Commission report if and when it is 
released. However, if any company wishes to be heard with regard to 
what has been said here today, it may appear tomorrow afternoon in 
an open hearing. 

(Whereupon, at 12: 10 p. m., the subcommittee recessed to reconvene 

10 a.m., Thursday, July 17, 1952.) 
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THURSDAY, JULY 17, 1952 


Unitep States SENATE, 
SuBcoMMITTEE ON MoNoPOLY OF THE 
SENATE SMALL BustNess ComMMITTEE, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10:20 a. m., in room 
457, Senate Office Building, Washington, D. C., Senator Russell B. 
Long (chairman of the sube ommittee ) pr esiding. 

Present : Senators Long and Schoeppel. 

Also present: Dr. Walter Adams, economic counsel to the com- 
mittee. 

Senator Lone. The hearing will be in order. 

We are pleased to have today as our witness Commissioner Paul 
Rowen of the Securities and Exchange Commission. We requested 
the Commission to report to us on the Public Utility Holding Com- 
pany Act of 1935 which, in the utility field, is more or less the Sherman 
Antitrust Act of that field. 

This statute, which differs from the general type of antimonopoly 
law, was originally designed to prevent the circumvention of local 
regulation through the holding company device, and to prevent the 
concentration of power through excessive pyramiding of cor porate 
structures and other financial abuses. The law was intended to im- 
prove the effectiveness of local utility regulation which had previously 
been impaired through the shifting of control to out-of-State holding 
companies. The law also had as one of its major objectives the pro- 
tection of investors against losses resulting from uneconomic financial 
structures and inefficient operating procedures. The Monopoly Sub- 
committee hopes to determine the extent to which the original 
objectives of the Public Utility Holding Company Act have been 
attained and the effectiveness of this type of legislation generally. 

We are pleased to have you here today and to have your statement on 
the way the Public Utility Holding Company Act of 1935 is being 
administered. 


STATEMENT OF PAUL R. ROWEN, SECURITIES AND EXCHANGE 
COMMISSION 


Mr. Rowen. My name is Paul Rowen, and I am a member of the 
Securities and Exchange Commission. 

I wish to thank the Subcommittee on Monopoly for their kind invita- 
tion, and to offer our fullest cooperation in furtherance of the in- 
vestigation of monopoly as a threat to small business. 
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On May 21, 1952, Chairman Cook of our Commission submitted to 
the Honorable Russell B. Long a statement which describes the con- 
struction and scope of the Public Utility Holding Company Act of 
1935, some of our problems and procedures of enforcement, and a brief 
review of the resultant effects on the utility industry. 

As we have indicated, the Holding Company Act is a very singular 
type of antitrust statute. It was not designed to promote competition 
because past experience has demonstrated that it is just wasteful dupli- 
cation to have two utility companies constructing competitive elec- 
tric lines down the same street. Instead, local monopoly was granted 
by franchise through local government. The industry’s difficulties 
developed when these local operating utilities were absorbed into huge 
sprawling holding company empires S which, in m: ny cases deteriorated 
into financial, as well as geographic, monstrosities. 

I am glad to say that the Commission’s job of integration and simpli- 
fication under section 11 is now well along toward completion. The 
resultant change in the complexion of the Nation’s gas and electric 
utility industry is remarkable. 

I have with me today the Director of our Division of Public Utilities, 
Mr. Jerome S. Katzin, who will discuss the characteristics of the 
statute and the Commission’s enforcement program at greater length. 

I should like to make one point, however, before Mr. Katzin takes 
over. Particularly in the light of the Commission’s present man- 
power strigency, we have not undertaken any studies to determine 
whether or not the standards or procedures of the Holding Company 
Act could have any application in approaching the problem of holding 
company regulation in other fields. Obviously, the substantial dif- 
ferences in the character of the industrial holding company as com- 
pared with its utility counterpart would necessitate a careful and 
comprehensive investigation to determine whether there are abuses 
of comparable severity and of sufficient frequency to necessitate legis- 
lation in the public interest. 

Senator ani We will now hear from Mr. Katzin. 

Will you identify vourself. 


STATEMENT OF JEROME S. KATZIN, DIRECTOR OF THE DIVISION 
OF PUBLIC UTILITIES, SECURITIES AND EXCHANGE COMMIS- 
SION, ACCOMPANIED BY AMERST E. HUSON, SECURITIES AND 
EXCHANGE COMMISSION 


Mr. Karzix. My name is Jerome S. Katzin. I am Director of the 
Division of Public Utilities, Securities and Exchange Commission. 

[ have been with the Commission approximately 11 years in various 
legal capacities. I do not have a prepared statement, sir. I have 
some notes which I would like to refer to and summarize, if I can, the 
report which we have prepared for your committee. 

On behalf of the Securities and Exchange Commission, may I 
express its appreciation for this opportunity to discuss and exp: un 
the operation of the Public Utility Holding Company Act of 1938 
The Commission is happy to do whatever it can, within the limits of 
its capabilities and its staff, to assist this committee in its verv 
Important work. 
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[ should like to begin this short statment by quoting, if I may, from 
the very excellent report published by the select committee last Jan- 
uary. In discussing the problems of monopoly, the report makes this 
very cogent observation : 

The most fundamental economic policy of the United States is to preserve for 
the people the advantage of competitive rivalry among business enterprises 

Since the passage of the Sherman Act in 1890, this problem has 
received a great amount of serious study and discussion. To that 
discussion we believe it pertinent to bring our experience under the 
Public Utility Holding Company Act for, while this act concerns 
but a segment of our national economic life, it represents a new and 
tinique approach to the problem of concentration of economic power. 
The significant suecess of this experiment in antitrust legislation 
may contain some ideas adaptable to other uses. 

As Mr. Rowen has indicated, the Commission at the request of this 
committee has prepared a monograph on the Holding Company Act, 
known as Subcommittee Print No. 4. The re port reviews briefly the 
events leading to passage of the act, summarizes its more important 
provisions, and explains how the administration of the act has been 
accomplished, illustrating this with a rather full discussion of one 
of the major holding company systems and its history under the act. 
Finally, the report endeavors to show, in concrete, statistical fashion, 
the results of 17 years of administration. 

At the outset, before I review this report with you, I should like 
to make one thing quite clear. Neither I as an individual nor the 
Securities and Exchange Commission whom I eee should be 
construed, by reason of this presentation, as advocating, or proposing 
or even suggesting, that the Holding Company Act, in some version 
modified to cover industrial corporations, should now be enacted into 
the antitrust laws of the Nation. We do not feel qualified to advise 
this committee on such fundamental economic policy, nor are we pre- 
pared to say whether any amendment at all of the antitrust laws at this 
time is required, for such a decision, while certainly within the 
province of this committee and certainly a proper subject for explora- 
tion by it, is a problem wholly outside the province of the Commission. 

We do believe, however, that in any se of the antitrust 
problem careful consideration should be given, by those whose duty 
it is to chart the basic policies of this Nation, to the large body of 
experience which has been accumulated by the Commission in the 
administration of the specialized antitrust law, as it is frequently 
called, which is the Holding Company Act. 

With that caveat, I should like now to proceed with a discussion 
of the act itself. 

The earliest public utility holding companies, Electric Bond and 
Share Co. and United Gas Improvement Co., came into being through 
the efforts of manufacturers of electrical and gas equipment to find a 
market for their products. Since the infant public utility industry 
had difficulty raising capital, the manufacturers of equipment were 
able to sell their produets only by accepting payment in the form 
of securities. 

These securities were converted into cash by organizing holding 
companies to hold them and in turn selling holding company secu- 
rities to the public. These early operations were very successful, and 
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in time promoters and speculators set up holding companies to acquire 
utility operating companies. Typical of these new holding companies 
were Middle West Utilities Co., with which the name of Samuel Insull 
is associated, and Associated Gas & Electric Co., organized and pro- 
moted by the notorious H. C. Hopson. The growth of these systems 
was rapid and tremendous. For example, the Associated system grew 
from approximately $4 million of assets in 1922 to $835 million of 
assets in 1930. Significantly, it ended in the bankruptcy courts. 

sy 1929 these holding companies had assumed a dominant position 
in the utility industry. As an example, the United Corp. group, 
whose subsidiaries and affiliates at that time included United Gas 
Improvement Co., Public Service Corp. of New Jersey, Columbia Gas 
& Electric Corp., Niagara Hudson Power Corp., American Water 
Works & Electric Co., and the Commonwealth & Southern Cor p., con- 
trolled approximately 20 percent of the total quantity of electric 
energy generated by private companies in the United States. A total 
of 15 of the larger companies controlled over 80 percent of the pri- 
vately owned generating capacity. There was similar concentration 
in the gas industry. 

These vast utility empires, controlled by a few individuals, who 
through the pyramiding device were able to command huge aggre- 
gations of capital with an infinitesimal small investment, engaged i in 
practices which deceived and defrauded investors, made possible the 
charging of exorbitant rates to consumers, and thwarted and ham- 
pered State utility regulation. 

As far back as 1928 Congress became seriously concerned with these 
concentrations of economic power. The Seventieth Congress, first ses- 
sion, adopted Senate Resolution 83 which directed the FTC to make 
a thorough investigation of the electric and gas utility industry. 
Under the able leadership of Robert Healy, then general counsel of 
the FTC, and later a member of the initial SEC, where he served 
with honor and distinction until his death in 1946, a monumental 
study of the industry was undertaken, extending over 9 years and 
resulting in the issuance of 101 volumes of reports and testimony— 
study described as the most thoroughgoing study of an American 
industry which has ever been conducted. Subsequently, in the Sev- 
enty-second Congress, Dr. Walter M. W. Splawn of the ICC con- 
ducted a similar investigation under authority of the House Com- 
mittee on Interstate and Foreign Commerce. This produced the so- 
called Splawn report of six volumes. These two reports, together with 
the report of the National Power Policy Committee, furnished Con- 
gress with the basic data for the Public Utility Holding Company 
Ac tL. 

The legislation was extremely controversial, and both Houses con- 
ducted careful hearings, and issued several reports, all of which form 
part of the extensive legislative history of the statute. 

Among the abuses and practices which the Congress sought to cor- 
rect were pyramiding and use of excessive leverage, resulting in con- 
trol through a disproportionately small investment; the inequitable 
distribution of voting power; the creation of unsound financial struc- 
tures unable to weather even small squalls of economic adversity, and 
producing constant pressure on operating companies and hence the 
ultimate consumer, for higher rates to support these unsound 
structures. 
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They also sought to correct the write-up of system assets which 
increased rate charges to consumers, and resulted from the hectic 
bidding between systems for the acquisition of new properties. Orig- 
inal cost studies undertaken by SEC and by other regulatory agencies 
have resulted in the elimination of almost ‘$114 billion of water from 
the property accounts of these companies over the past decade. 

The Congress also sought to correct the geographic scatteration of 
properties controlled and the ownership of unrelated businesses. In 
the rush to build systems, these holding companies acquired proper- 
ties of every type, frequently bearing no operation relationship to the 
utilities industry. 

Congress sought to control the position of investment bankers in 
the utility picture. 

They sought to correct the accounting and reporting abuses and 
deception in the issuance and sale of securities. 

Section 1 of the act lists in some detail the various abuses and evils 
which the act is designed to correct. 

Congress faced a choice in drafting the legislation. There were 
many who contended that the holding company was not evil per se, 
but merely that certain practices were engaged in which should be 
regulated and controlled and that there was no need to abolish the 
holding companies. I might say this was the position of the House 
of Representatives. 

There were others who contended that it was essential to get to the 
heart of the matter and to eliminate once and for all the root of the 
trouble—the holding company device itself. This was the position 
of the Senate. 

The compromise which emerged from conference provided for the 
elimination of the unnecessary and useless holding company, for the 
cleansing of those systems which under carefully spelled out condi- 
tions can justify their existence, and for the continued regulation of 
these few companies to prevent any recurrence of the old abuses. 

I should point out that although the act is a public utility hold- 
ing company act, the term “public utility” does not have the or- 
dinarily accepted meaning, but is limited to gas and electric utilities 
and covers only such other commonly referred to utilities as street 

railways, pipelines, telephone companies, water companies, and s 
forth, as may be part of a system that has gas or electric acaba. 

The pattern of the act is as follows: 

First, there are the registration provisions, designed to give the 
Commission, the public, and other regulatory bodies the information 
necessary to carry on their activities. These reports are kept up to 
date with annual filings. The Commission has the power to prescribe 
uniform systems of accounts and, as you know, has done important 
work in the field of corporate and utility reporting and accounting. 

Second are the licensing powers. A registered holding company 
and its subsidiaries must ‘obtain SEC approval for many types of 
transactions related to the purposes of the act. 

In addition, the Commission has the power to prevent the develop- 
ment of any new holding-company systems which might violate the 
standards of the act. 

Then there are the various regulatory provisions governing invest- 
ment-banker relationships, service-company contracts, relationships 
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with officers and directors and other affiliates, investigative and rule- 
making powers, and so forth. 

And finally we come to the “heart” of the statute, as it was called 
by Senator Wheeler in his report to the Senate—section 11. This is 
the provision which sets up the integration and simplification stand- 
ards, and the procedures for effecting the reorganizations and dives- 
titures required. 

Section 11 (a) of the act is a provision which requires the Commis- 
sion to make studies and issue reports on the various holding-company 
systems registered under its jurisdiction with a view tow: ard eventual 
section 11 compliance. 

Section 11 (b) sets up the standards for integration and for cor- 
porate simplification. 

Section 11 (b) (1) sets forth provisions which are designed to pre- 
vent this scatteration of properties over the country. 

There were many systems which had utility properties scattered 
from the Northwest down into Florida with no interconnection, no 
operating relationship, just miscellaneous ownership, and in section 
11 (b) (1) we find the standards for integrated systems and for the 
retention of other businesses which may be found incidental to the 
operation of the integrated system. 

In section 11 (b) (2) we have the corporate simplification pro- 
visions designed to first remove the many tiers of companies in the 
holding-company structure and secondly to reorganize and correct 
the mistakes and wrongs in the capital structures of the various com- 
panies. 

Under section 11 (b) the Commission institutes a proceeding di- 
rected against a particular holding-company system, conducts hear- 
ings, has oral argument and full legal due process, and from that 
emerges What is known as a section 11 (b) order which directs the 
company to take certain steps and achieve certain objectives designed 
to bring it into compliance a the standards of section 11 (b). 
\ppeal lies from our order to the United States court of appeals. 
The company is given a vear to effect compliance, and then in section 
11 (c) the Commission has the power to extend that period for an 
additional year upon a showing of due diligence. 

In 11 (d) we have the compulsory provisions. After the first 
vear is past or the second year—if there has been an extension- 
should the company show no promise of complying with the order, 
the Commission has the power to ap yply to a Federal district court 
to take pa isdiction over the assets, to appoint a trustee, and to enforce 
a plan against the company intended to bring it into compliance with 
the statute. That provision has been a very useful provision in the 
statute mainly because it has just about never been used. There has 
been but one case in which the Commission has resorted to section 
11 (d), and that was in the International Hydroelectric System, 
where it occurred with the full consent and agreement of the trustees 
of the company who had an approaching maturity of their bonds 
and no way to meet it, and were anxious to have steps taken to pre- 
vent bankruptcy of the company. 

Apart from that, we have used the threat of 11 (d) to procure 
voluntary compliance, but have not resorted to its use. 

In 11 (e) we have the voluntary provision which permits the 
company to come forward with a plan designed to comply with the 
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statute. These plans are filed and, if they are reasonably designed 
to achieve the provisions of the statute, are set down for hearing 
before the Commission. The Commission must approve the plan 
if it finds the plan fair and equitable to all persons affected thereby 
and necessary to meet the standards of the act. Enforcement of the 
plan may be obtained in the Federal district court. Practically all 
of our reorganization work has taken place under these voluntary 
provisions of section 11 (e). 

Senator Lone. Would you explain what tax advantages are pro- 
vided under the amendment to the Internal Revenue ¢ ‘ode to induce 
companies to use the voluntary provisions of section 11 (e) of the 
act ¢ : 

Mr. Karziy. You are speaking, sir, of supplement R, and the other 
amendments to the Internal Revenue Code which were enacted on the 
express recommendation of the National Power Policy Committee 
when they were designing the original legislation and expressed their 
view that certain tax relief was essential if anything were to be 
accomplished. 

Any activity which is found by the Commission to be necessary to 
accomplish section 11 and required by the statute is relieved from 
the payment of any taxes. For example, if one of the systems sells 
its holdings of a subsidiary’s stock there may be a sizable taxable 
gain on that sale. That tax i postponed and is not paid at that 
time. What supplement R hee is postpone the eventual tax effect 
of all these transactions until the very end when the accounts are 
balanced and there is a tax to be paid, or losses may have offset gains 
in the course of compliance so that ian | isno tax due. It is designed 
to set off the losses and gains during the process of compliance. 

That is a most important provision. I doubt if we could have 
accomplished very much if every transaction or plan that was pro- 
posed had serious tax consequences, out-of-pocket payments in cash 
from the company’s treasury. They probably could not have afforded 
many of the divestments that have taken place. 

Dr. Apams. Would it be your opinion that divorcement, divestiture, 
and dissolution proceedings under the Sherman Antitrust Act might 
be facilitated by a similar provision giving corporations tax exemp 
tions to induce voluntary disintegration / 

Mr. Karzin. There is no doubt that with our present rate of taxa 
tion a tax exemption is a great incentive to an¥ corporate action you 
might desire. At the present time we find a lot of industrial holding 
companies collapsing their structures and getting rid of subsidiaries 
which they have had for many, many years on thé simple grounds 
that it is no longer advantageous taxwise to keep them. In fact 
now costs money taxwise. 

Senator Lone. Many corporations have been dissolved because of 
tax incentives these days, too. 

Mr. Karzinx. That is right. 

Senator Lone. What specific standards do you apply in gauging the 
efficiency of a public-utilty company’ When, for example, does dis- 
solution enhance the efficiency of operation / 

Mr. Karzin. We have no measure of the actual operating efficiency 
of an operating company. We do not regulate the operating com- 
panies and their relationships with consumers. Our effect on con- 
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sumers is only indirect, as we may act, for example, on the capital 
structures of these companies. 

Whether a company is putting in an efficient generating plant or is 
building it at the proper site, we have no way of determining and have 
no interest in. That is purely a problem for the local regulatory 
authorities. 

During the period from June 1938 to June 1951, 2,175 companies at 
one time or another have been subject to active regulatory jurisdiction 
of the Commission under the Holding Company Act as parts of regis- 
tered holding-company systems. Of this number, 211 were holding 
companies, 925 electric or gas utility companies, and 1,039 “nonutility” 
companies, as that term is aed in the statute. 

At June 30, 1951, the number of companies associated with regis- 
tered holding companies had been reduced to 444, composed of 64 
holding companies, 195 gas or electric utility companies, and 185 non- 
utility subsidiaries. The number of companies subject to the act has 
undergone almost no net change in the succeeding 12 months. 

Up to June 30, 1952, a total of 763 companies with assets of over 
$10.5 billion have been divested and are no longer subject to the act. 
An additional 227 companies effected sales of partial segments of 
properties for a total of about $153,000,000. 

Senator Lone. In terms of capital structure, how much has been 
divested and removed from the effect of the regulation of this act? 

Mr. Karzrn. Ten and a quarter billion dollars have been divested 
and is no longer subject to the act. An additional $150,000,000 repre- 
sents divestments of partial segments of physical properties which 
likewise are no longer subject to the act. 

Senator Lone. How much capital structure is still subject to the 
Holding Company Act? 

Mr. Karzin. About $14 billion, I believe. 

Mr. Huson. The amount of assets subject to the act at the present 
time is $14 billion, which reflects a high degree of expansion in the 
industry since the close of World War IT. 

Mr. Karzin. In addition to that $10.5 billion, 259 additional com- 
panies, with assets’of $6.25 billion, have been divested from one or 
more holding companies up to June 30, 1952, but remain subject to 
the statute by reason of their relationship to another registered 
company. 

For example, when the Electric Power and Light System was 
dissolved, the companies in Louisiana, Arkansas, and in that general 
territory became part of the Middle South System, which remained 
subject to the continuing jurisdiction of the Commission. That would 
be in this $6 billion. 

Senator Lone. In other words, where companies are affiliated with 
other companies which in turn are subject to the act, you have the 
right to regulate them; is that correct ? 

Mr. Katzrn. That is right, siz 

It is estimated that when the section 11 program is complete—and 
it is certainly now 85 percent complete—some 18 or 20 systems, re- 
organized, simplified, and otherwise in compliance with the integra- 
tion and simplification provisions of the statute, will remain as con- 
tinuing systems under the continuing regulation of the Commission. 
These companies at the present time have total assets in excess of 
$6 billion. 
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The closing pages of our report endeavor to summarize the impact 
of the act on the industry and on investors and consumers. 

Despite the fundamental revolution which has taken place in the 
organization and ownership of the utility industry over the past 10 
or 12 years, the privately owned utility industry has continued to 
grow and to expand its capacities at a most satisfactory rate. The 
financial reconstruction which has taken place, eliminating un- 
economic capital structures, has given fiber and muscle to the utility 
industry at a time of urgent demand for service. The private utility 
industry of this Nation has never been in healthier financial condi- 
tion than it is today. 

At the same time, as the table on page 18 demonstrates, there has 
been a consistent reduction in rates to consumers. Of course, the act 

cannot take sole credit for this, because able and imaginative manage- 

ment have fought a constant—and thus far largely winning—battle 
against rising costs with greater efficiencies and technological im- 
provement. 

Senator Lone. Do you attribute that to more effective regulation ? 

Mr. Katzin. In part, it is. The act has made possible more effective 
regulation at the State level. 

Senator Lone. Utility rates are among the few items that have gone 
down in price while everything else has gone up. 

Mr. Katzix. You are absolute ly right. This has taken place de- 
spite the increased cost of generating capacity. 

Senator Lone. Increased cost of fuel to go into generating, too. 

Mr. Katzr1n. That is right. 

We have saved on the cost of capital through our competitive- 
bidding rules and the procedures we have for supervising the raising 
of capital. We have reduced immensely the underwriting spread and 
interest rates and the cost of raising capital. The utility industry 
has high capital costs. The cost they pay for renting capital is a large 
element of their expenses. So, every penny saved there is magnified in 
the savings to consumers. 

Senator Lone. The Commission’s effort along these lines have given 
the public confidence in this type of security issue, thereby reducing 
the capital cost, which, in turn, has reflected itself in reduced rates / 

Mr. Karzin. That is right, sir. I think you are right in turning 
to the investor, who is the true entrepreneur in our society. He has 
fared astonishingly well. The act has made it possible for the in- 
vestor to realize the full value of the basic operating companies which 
were at the foundation of the holding-company systems and which, 
being fundamental producing elements in our economy, are for the 
most part sound properties. 

In the 1920's it was almost impossible to purchase the common stock 
of an operating company in the market place. If you wanted to 
invest in the utility industry, you had to a some security high up 
in the pyramid, for nearly all of the operating holding stocks were 
in the portfolios of the holding companies. But today, as a result 
of the section 11 Ltt. sper there are scores of sound operating com- 
pany stocks available to investors. Many of them are companies care- 
fully reorganized before leaving Commission jurisdiction, with mod- 
ern indentures and charter provisions, and balanced capital structures. 

As you have pointed out, sir, the result has been a real awakened 
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interest in utility securities, a growing demand among investors, which 
has enabled the utility industry to finance a large part of its current 
gigantic expansion program through sales of securities to the public 
at reasonable prices. A pre ponder: ant part of the equity securities 
marketed for new money pur poses since the war are the common stocks 
of the public-utility companies, and a large number of these are the 
companies which once were or still are subject to the act. 

in many ways, the Holding Company Act is a remarkable statute. 
It was, as you may recall, one of the most controversial pieces of 
legislation ever presented to the Congress. Yet, it has never had 
to be amended. Widely excoriated as a “death sentence” to the 
privately owned utility industry, it has become, to quote the title of 
an article on the subject, A New Lease on Life, widely acclaimed 
even by its mere critics, as an outstanding success. Those of us 
on the staff of the Commission, who work day in and day out with 
its pene isions od its wording, constantly marvel at the wisdom and 
foresight shown by the legislators who drafted its terms. 

Senator Lone. T recall at the time the Holding C ompany Act was 
passed I was a mere freshman in college. The talk was that all the 
widows and orphan children would be out on the streets if this Hold- 
ing Company Act was passed. It was felt they would lose their entire 
holdings in the utlity companies. That hasn’t materialized; has it? 

Mr. Katzin. No. 

Senator Lone. Despite passage of the act, ~ widows and orphans 
who held on to their utility stock are today better off; aren’t they ‘ 

Mr. Karzin. If they were wise enough to hold on, they have bene- 
fited greatly as a result of the act. Unfortunately, during the depres- 
sion years a lot of them sold and have not realized the tremendous 
increase in values which have been brought back. 

Among the things which I would list as contributing to the suecess 
of the act not necessarily in order of importance, are: 

First, the extensive and carefully prepared legislative history which 
formed the background of the statute and which so clearly spelled 
out the wrongs to be corrected and the objectives to be atts ained. The 
oe d-odd volumes of the FTC reports, the Sp lawn report, the hear- 
ings in the House and the Senate, and the various committee reports, 

all g a coherence and concreteness to the general standards in the act. 


-_ 


Second, I would emphasize the caer of the administration 


of the act to an independent regulatory agency, charged by Congress 
with responsibility for doing a specific job sek with a strong admoni- 
tion to do it “as soon as practicable.” That appears in section 1 (c) of 
the act. 


Third, a statute which in its preamble and in its several sections 
gives clear legislative guidance to the discretionary powers of the 
agency. 

Senator Lone. Perhaps the designation of a single function to be 
performed by an agency might be worth considering for the future. 
At the present time, our Antitrust Division has to perform such a 
diverse set of functions that it cannot accomplish any one of them 
effectively. I fear some of our friends in the FTC are faced with the 
same problem. They cannot get the appropriations to do the job, 
and have more tasks than the »y can take care of. 

It might be worth considering i in the future whether we might try 
to specialize and seomentize some of these other antitrust functions to 
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see that they are carried out effectively. If you do not have a police- 
man on the beat, you cannot enforce the law. 

Mr. Karzin. An example of the importance of clear legislative 
guidance in the discretionary powers of the agency is found in sec- 
tion 11 (e), the core of the reorganization provision, which is the 

“fair and equitable” standard; that all plans must be “fair and equi- 
table to the persons affected thereby.’ That certainly sounds general 

and vague, yet, as the Commission observed many years ago, it is the 
standard used in section 77-B and in chapter X of the Bankruptey 
Act and in the equity receiverships which preceded them. 

In other words, the fair and equitable standard is a term of art with 
a well-recognized meaning in reorganization law which the Commis- 
sion had only to ads apt to the special situation presented by section 11. 

Fourth among the important elements of the statute which I would 
list is the declar: atory procedures of secton 11 (b) whereby after 
hearing and argument the Commission sets forth in detail what must 
ultimately be done to bring each particular system into complianc: 
and gives them a blueprint of objectives so they know where they have 
to go and what is expected of them. 

Of importance also are the voluntary compliance provisions of the 
act, permitting companies to come forward and propose the means and 
methods for compliance—but backed up with the strong arm of section 
11 (d) should they fail to do so. 

The sponsors of the act expected that the skill and imagination 
which went into putting the systems together would be used in taking 
them apart, and they were right. 

Sixth, I would list the step-by-step approach which the Commission 
has taken in administering section 11. It would be an impossible jo! 
to reconcile and bring together and solve all the problems in a single 
system in one bite, and what the Commission has done is take up on 
problem at a time and progress gradually down the road to full com 
pliance, endeavoring at each step to accomplish as much as was pos- 
sible at that point. 

Senator Lone. Could vou give us a specific illustration or two of 
yor procedure in carrying out the act ? 

Mr. Katzrn. We can take just this reference to the report we havo 
prepared, namely, the study of the electric power and light system. 
If we were to start with the top company in the system and endeavor 
to reorganize the Electric Bond and Share System with over $1 billio 
of assets at one time, with 20 or 30 different lavers of securities, four 
major subholding company systems, thousands upon thousands « 
investors, properties scattered all over the world—the imagination of 
man could not contend with a problem so gross in one stage. 

So we did what we thought could be accomplished. We took it 
apart piece by piece. First of all, in the section 11 (b) proceeding 
against the Bond and Share System, we set forth the general outline 
for each of the major subholding systems—American Power & Light, 
Electric Power & Light, American Gas & Electric—and reserved for 
later determination American and Foreign Power. Then we turned 
to the Electric Power & Light System. 

Well, it had numerous “subsidiaries, several layers of stocks and 
bonds, and many of these subsidiaries, in turn, were in need of re« 
ganization. Utah Power & Light, for example, had a very compli 
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cated and detailed reorganization. That was one of the first things 
we finally got to. We reorganized the Utah Power & Light System. 
That gave Electric in its portfolio a security that had a known value 
and a medium which it in turn could use in simplifying its own struc- 
ture. Then we stepped over to the United Gas Co., another important 
subsidiary of Electric Power & Light, and reorganized the United 
Gas System in the manner explained in the report. 

Finally, after we had reorganized all of Electric Power & Light 
subsidiaries, we came to a plan for Electric Power & Light itself for 
the allocation of securities among its preferre ‘d and common stock- 
holders for the retirement of its debt, and for the setting up, as that 
company desired, of the new Middle South System. 

So, step by step, we have gradually cleaned up the Electric Power & 
Light Syste m. That plan was consummated a year or two ago and 
today we have with us the Middle South System, which is a company 
in full compliance with the statute except for some minor gas proper- 
ties and the city of New Orleans streetcar company, which we have 
yet to get to. But in substance, it is in substantial compliance with 
the statute, going about its business. It is undergoing a really tre- 
mendous expansion program for the Southeast, one to marvel at when 
one considers how that system has grown in the last few years. Its 
securities find ready acceptance in the markets. They have no trouble 
marketing common stock year after year and selling the bonds of the 
various operating companies. 

That is the step-by-step approach. 

Next I would list as of great importance—— 

Senator Lone. Might I ask you, as an example—not because it par- 
ticularly affects my State—about the New Orleans streetcar company ? 
As I underst und it, the company is part of an electric holding company 
system, Electric Bond & Share. 

* Mr. Katztn. No; no longer. Electric Bond & Share has no interest 
in Middle South any longer. 

Senator Lone. At one time it did. 

Mr. Katzrn. Yes. New Orleans was down at the bottom of the 
pyramid. 

Senator Lone. Since it has now been broken up, who owns the 
stock interest of the streetcar system in New Orleans? 

Mr. Karzin. I think there is not a separate streetcar system, street- 
car company, in New Orleans. That is where the difficulty arises. 
The streetcar properties are owned along with the electric properties 
by the electric company in New Orleans, New Orleans Public Service 
Co., which is a subsidiary of the Middle South System. They have a 
single franchise, which makes it extremely difficult to sever, should 
that ever become necessary, the actual streetcar operations. 

Senator Lone. Do I understand correctly that you find it nee essary 
to regulate the operation and the return on investment of the street- 
car company which is owned by a holding company? 

Mr. Karzin. No, sir. We do not regulate the return on invest- 
ment of any companies under our jurisdiction. That is State regu- 
— We do not have anything to do with that. We are merely 

ting on the security issuances by these various companies. That 
tne etcar company has not issued any securities since it is not a separate 
company, so we have had nothing to do directly with the streetcar 
operations as such. 
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Senator Lone. Any securities issued by them would have to be 
cleared through you? 

Mr. Karzrn. That is right, sir. We do not regulate their rate of 
return or their fares or anything locally. The purpose of the statute 
was to make it possible for State and local commissions to attain that 
regulation. What the holding company device did was to ver tg 
effective control by the States. They would, for example, set up a 
Delaware corporation. They would keep the books in Delaware. 
They would have service contracts which were an expense that the 
State commission had to allow and the State commission had no way 
of checking these costs or knowing how these local companies were 
being managed or operated. 

The purpose of the Holding Company Act was to place the control 
back in the States, and that is what we have sought to do. 

I would list next the full judicial review of all Commission orders. 
This assures everyone his day in court. 

It has also assured that proceedings before the Commission are 
conducted fairly and judicially. The Commission has been meticu- 
lous in affording all participants due process and a full and fair 
hearing. We have sometimes been criticized for the time and care 
we have taken in certain cases, but our fine litigation record in the 
courts, discussed at the close of the report, is proof that the pains we 
have taken are worth while. 

Next I think it of importance that the general regulatory provi- 
sions of the act are all keyed into section 11, to assure that everything 
done and every step a n, every security issuance or acquisition, 
or property acquired or sold tends toward furthering compliance 
with section 11. 

Finally, [ would mention the tax relief afforded by supplement R, 
which we have already discussed, 

I mention these as the unique features of the Holding Company 
Act as an antitrust law and as a guide to those who would use it as 
a pattern in the future. 

In closing, I would like to point out that we are still hard at work 
at the Commission on this statute. As companies have been released 
from our jurisdiction, there has been a commensurate reduction in the 
size of our staff, and today we are primarily concerned with our con- 
tinued regulatory jurisdiction, over the continuing holding company 
systems and with completing as soon as we can the remaining section 
11 cases. 

Senator Lone. Can you give us an idea as to the extent to which 
your staff has been reduced 

Mr. Karzrn. At the present time our strength is approximately 75. 
In 1946, when we were going full strength on the section 11 (b) pro- 
gram, we had approxim: ately 2 240 on the ‘utilities staff. 

Senator Lone. Has the appropriation for your Commission been 
reduced steadily also? 

Mr. Karzin. Yes, sir. Over the last 3 years we have steadily suf- 
fered reductions in appropriations and have had disastrous reductions 
in force, which have been a great hardship to the staff and the 
Commission. 

Senator Lone. Do you believe that the reductions have been such as 
to hamper you in effectively carrying out your job? 
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Mr. Karzin. Those of us who worked with the statute have always 
felt that if we could have held on to the larger staff a little longer 
we could have completed the section 11 program sooner. There are 
fewer cases going when you have fewer men, and of course our work 
apart from section 11 has suffered by these reductions. 

Senator Lone. You do believe, though, that even with those de- 
creased forces and appropriations, holding companies eventually will 
be reduced to a minimum, as originally envisioned at the time the act 
Was passed ? 

Mr. Karzrn. That is right. 

We feel within the near future the section 11 program will be 
completed and the congressional purpose will have been attained. 

Senator Lone. That shows substantial progress. You have been at 
this job only since 1935. Certainly there is nothing revolutionary 
about the way you have gone about it. You have actually required 
these dissolutions to take place. 

Do you know of any Sales that has been done to the economy 
of the Nation or to the holding companies by the way you have enforced 
the act? 

Mr. Karzin. The Associated Gas System was “violently” treated— 
it is no longer in existence. The operating companies are stronger 
now than they have ever been. That is the fundamental place in our 
economy, the companies that produce the gas and electric power. 
‘They are stronger than they have ever been. 

Senator Lone. I believe Dr. Adams would like to ask a question or 
two. 

Dr. Apams. What objection would there be to the retention of hold- 
ing companies as investment companies ¢ 

Mr. Karzin. There is no fundamental objection to that. The legis- 
lative history shows that Congress foresaw several means of com- 
pliance. One was dissolution or the divestment of properties. An- 
other was to bring the companies around into compliance, such as 
those that I have mentioned. The third way was to turn these hold- 
ing companies into investment companies. So that is not objection- 
able under the statute. 

Dr. Apams. What is the specific authorization in the statute for 
the creation of investment companies ¢ 

Mr. Karzin. There is nothing specific in the statute. There is this 
clear legislative intent in the legislative history, and what the statute 
requires is that they cease to be holding companies. It requires no 
more than that, that they cease to be holding companies, which means 
they can become almost anything else. 

Dr. Apams. On page 5 of the report which you prepared for the 
committee, may I direct your attention to the last two sentences of 
paragraph 14 You say there— 


Implicit in this provision is the assumption that the function of the public 
utility holding company is the economical and efficient operation of the integrated 
system. It is not an investment company, which minimizes the risks of its 
investments through diversification of its portfolio of securities. 


Mr. Karzin. One of the arguments that was propounded by those 
who sought to retain the holding company in the utility picture was 
that they were really a very sound device because they provided 
diversification. 








i 
i 





MONOPOLY AND CARTELS 131 


By owning a property in Montana and one in Florida, if there was 
a hurricane in Florida the investor could still get the earnings that 
were coming from Montana. They argued that the holding com- 
panies were no more than investment companies. But the act found 
that they did more than merely invest in securities. They actually 
exercised control and ran the operations of these companies. 

That is the distinction between a holding company which the act 
eeks to correct and an investment company which is regulated under 
our Investment Act of i940. 

Dr. Apams. In other words, you have no objection to the concentra- 
tion in the utility field as such, if it is exercised through investment 
companies rather than holding companies which are guilty of past 
abuses ¢ 

Mr. Karzin. No, it doesn’t work out that way. To be an invest- 
ment company of a certain type under the act you must have diversi- 
fication, which means that you cannot own more than 5 percent of 
voting securities of a particular company. If you only own 5 per- 
cent of the securities of that company, you are not in a position, ac- 
cording to our statute, at least prima facie, of exercising control over 
the operations of that company. 

So you do not get that same concentration of control through an in- 
vestment company whose investment in each situation is limited to 5 
percent as you do in the holding company which may take 51 or 100 
percent of the voting securities of the operating company. 

That is the distinction that has been drawn. 

Senator Lone. Would you explain the 5 percent standard that is in 
the statute / 

Mr. Karzin. The statute sets that up as the standard of an affiliated 
relationship. The statute assumes that 10 percent stock ownership 
gives control, although any company may show, while it has 10 per- 
cent, that it does not have actual control. At 10 percent there is a 
statutory presumption of control. At 5 percent there is a statutory 
presumption of an affiliated relationship th: at has certain consequences 
under the statute. Even with 1 percent one may have so dominant a 
personality or such economic power as to control a situation. 

The statute gives us the power to declare such a person a holding 
company. 

Dr. Apams. In the case of the United Corp., you have presumably 
complied with the intent of the statute by converting it from a hold- 
ing company into an investment company; is that correct / 

Mr. Karzin. That was done not on our order, although we issued 
an order approving it. That was the plan of compliance which the 
company itself proposed and we found met the standards of the act. 
We did not initiate it. 

Dr. Apams. You approved it, which you didn’t have to do. 

Mr. Karzrx. We found that it met the standards of the act; yes, sir. 

Dr. ApaMs. Was there any objection on the part of stockholder 
groups to that kind of plan? 

Mr. Karzin. Yes; there was an objection. One of the stockholders 
has taken an appeal from our order to the court of appeals here in the 
District of Columbia, and that matter is now pending. 

Dr. Apams. What was the nature of the objection raised / 
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Mr. Karzin. I cannot give you the exact legal argument, but he 
claims that it is not a proper method of complia mce with the statute. 

Dr. Apams. Why? 

Mr. Karzry. He believes that the company should have been dis- 
solved and its assets distributed among security holders. 

Dr. Apams. Is there any connection between retention of United 
Corp. and similar holding companies as investment companies with 
the tax laws? 

Mr. Karzrx. The United Corp. has large unrealized tax losses on 
some of its investments; and under the tax laws, as they have been 
explained to us, they are permitted to set off these losses as against in- 
come in any year through stock sales, and they have estim: ited that at 
their present rate of earnings it will take approximately 30 years to 
offset all these accumulated losses from their past investment policies. 
So dividends to stockholders during that period will be in effect re- 
turn on capital and therefore taxable at the capital-gain rate rather 
than the income-tax rate. 

Dr. Apams. Does that not imply a considerable tax loss to the 
United States Treasury / 

Mr. Kavzin. I think if the law were otherwise, they would collect 
more taxes. 

Dr. Avams. So actually, by your approval of this conversion into 
an investment company, you allow the company to gain taxwise at 
the expense of the Treasury ? 

Mr. Karzin. We have allowed them to take advantage of the tax 
situation and the laws as they exist in the country ; yes, sir. 

I may say, Dr. Adams, there is another company which presently 
has a plan of that type before us, the Electric Bond & Share System, 
and they, too, are seeking to take advantage of the tax laws as they 
now exist. 

Dr. Apams. And again I assume over the violent objections of some 
stockholder groups. 

Mr. Karzin. That is right. 

Dr. Apams. Coming back to section 11 of the statute, section 11 (b) 
reads: 

Provided, however, That the Commission shall permit a registered holding 
company to continue to control one or more additiona] integrated public utility 
systems, if, after notice and opportunity for hearing, it finds that— 

The continued combination of such systems under the control of such holding 
comany is not so large (considering the state of the art and the area or region 
affected) as to impair the advantages of localized management, efficient opera- 
tion, or the effectiveness of regulation. 

How do you judge efficient operation? What standards do you use 
for judging efficiency ¢ 

Mr. Karzin. We have never had a case that has taken advs intage 
of that section, but it is a similar standard to that which appears in 
the test of an integrated company (sec. 2 (d) ) (29)). That is essen- 
tially an engineering problem. There is a point where it becomes 
uneconomic to transmit energy over long lines due to loss in voltage 
and power. If such a line is necessary to tie properties together, it is 
uneconomic and inefficient to bring them together. That is one type 
of efficiency we would look for. 

We have in the past and still have very competent engineers who 
go into that matter. 
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Dr. Apams. Do you also apply the same standard to this provision 
of the statute : 

The Commission may permit as reasonably incidental, or economically neces- 
sary or appropriate to the operations of one or more integrated public-utility 
systems the retention of an interest in any business (other than the business 
of a public-utility company as such) which the Commission shall find necessary 
or appropriate in the public interest or for the protection of investors or con- 
sumers and not detrimental to the proper functioning of such system or systems. 

How do you determine what is reasonably incidental or economically 
necessary ¢ 

Mr. Karzin. That has been the subject of a great deal of con- 
troversy and litigation and appeals and ines are certain types of 
properties which the Commission finds are incidental. For example, 
a steam-heating business which uses the byproduct steam of the gen- 
erating plant for commercial heating is incidental to utility operation. 
The ownership of a coal mine whose production is used in the boilers 
and a railroad which may carry the fuel from the mine to the boilers 
is reasonably incidental. 

On the other hand, the Commission has held and it has been affirmed 
by the courts that a gas utility business is not incidental to an electric 
utility business and cannot be retained as an indcidental business. 
There are many combination companies in this country, and one of 
the things that the act has done is try to promote competition between 
gas and electric by separating the ownership and assuring that each 
type of utility service is fully promoted in the public interest. There 
may be a tendency to neglect one in a company that sells both electric 
and gas. Their rate situation or supply situation may lead them to 
prefer one over the other. They may not be aggressive in promoting 
gas heating or refrigeration and promote electricity. By separate 
ownership, which we have sought to obtain, we promote competition 
between the electric and gas companies, as you see it here in the city, 
where ~ *y compete for heating and other types of services. 

Dr. Apams. I know that you do not want to get into the related 
subject of the possible application of the Public Utility Holding 

Company Act type of statute to the industrial field, but I think your 
experience is such that it may be of benefit to those interested in the 
enforcement of the antitrust laws in the industrial area. What do 
you think of the possibility of applying this type of statute to the 
industrial field generally on the basis of your experience with the 
Holding Company Act? 

Mr. Karzin. There would have to be a lot of changes made for a 
statute of that type. I think you made a good start, Dr. Adams, in 
your testimony before the Celler committee. The big problem is that 
rates, service, and so forth, are regulated and fixed. They are care- 
fully taken care of. When you move over to the industrial field, there 
is always the danger that in setting up a regulatory scheme for the 
industry designed only to touch, say, their securities and their prop- 
erty acquisitions, and so on, that you may find the jurisdiction has 
to be enlarged to prices and other practices if it is to be effective. 
That is I think the fundamental dilemma in trying to adopt our 
statute to the industrial field. It has to go so much further if we 
use our pattern than one would want to go under a simple antitrust 
law which is designed to break up concentration of economic power. 
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Dr. Apams. Yours is just a dissolution statute. It doesn’t involve 
any regulation of rates. 

Mr. Karzrn. It doesn’t regulate rates, but it does regulate a great 
deal of their activities. They have to file numerous reports with us. 
Their directors and officers have to be a certain type of people. They 
cannot be investment bankers, for example. They cannot have cer- 
tain types of affiliation. Their dividend policy is subject to our re- 
view. Their security issuance, their property acquisitions, a great deal 
of their conduct is subject to our regulation. That is all right i in the 
utility industry because they are used to that sort of thing, but when 
you carry it over into the industrial field, it is a real problem because 
the divestment provision, as I have tried to indicate, has been helped 
immensely by the fact that every other aspect of that business is 
regulated, so they cannot do anything inconsistent with the funda- 
mental objective of divestiture. The antitrust statutes now try to do 
the divestment and reorganization program in one step. If it can be 
done all at once, you do not need these other activities. We found 
and we are suggesting that it is important to have the step-by-step 
approach. The problem is too big. During this process that has taken 
us many years you have to be careful that other conduct is not going 
on which is inconsistent with the objective that you are seeking. That 
is the great difficulty of writing an act of this type for industrial cor- 
porations. 

Senator Lone. Some of us are fearful of this trend toward the 
steady integration of various basic commodities such as aluminum, 
steel, perhaps oil and gas, from the major companies right on down 
to the consuming public. The expansion of integrated companies, in 
some respects, is having the effect of simply squeezing out competi- 
tion at every level right on down the line. Perhaps the type of — 
cedure you used in the utility field might give us some guidance for + 
possib le answer to that proble m. 

Mr. Kartzin. I do think our statute is an advanced step over the 
existing antitrust laws—the administrative technique of handling it 
and the type ot judicial review we get, assuring that this whole thing 
is hi indled in one place by a skilled staff which has developed a body 
of experience and know-how and is administering this thing con- 
sistently in the entire industry. That is a very important lesson we 

‘an learn from our statute. 

enator Lona. I believe most economists feel that effective competi- 
tion is the best regulator of prices but they also feel that, in case 
effective competition fails, the public interest requires that some other 
regulation take its place. When a great number of concerns are com- 
peting, competition usually is effective and produces desirable re- 
sults, but where you have a few large integrated concerns it is very 
easy for those companies tacitly to follow a price-leadership scheme 
whereby one prominent concern sets the price artificially high and 
all others simply charge the same price without trying to stir up any 
vigorous competition, ‘that is, more competition than is “necessary. 
They all make more profits that way than they would otherwise. 
That kind of industrial pattern is not necessarily in the public in- 
terest. Some of us fear that, where effective competition disappears 
sooner or later a er for public regulation will develop. 

In your case you have apparently administered an act that has 

restored effective eeuiadien where it was not effective previously. I 
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am amazed to see that rates have steadily been reduced in the utility 
field, while everything else has gone up. Although the cost of the 
investment capital of utility companies has gone down perhaps as 
far as their interest rates are concerned: nevertheless, the cost of 
everything they require, including their labor, has steadily gone up. 

Mr. Karzin, In the legislative histor y of our statute there is a great 
deal of reference to the Reading case under the antitrust laws ‘ana 
to the technique for bringing about divestment as they did in the 
Readi ing case, where the 2V separated the coal from the r acon Our 
procedure is a refinement of that technique and in that sense section 
11 forms a pattern for the simple problem of Seieteihe and break- 
ing up, and is an excellent example for that, but it doesn’t go into 
such things as price leadership and dividing of markets and other 
types of trade restraints which are not necessarily answered by simply 
breaking up the concentration. 

Senator Lone. In the field of public-utility regulation it is almost 

fundamental that where a railroad owns a coal company it is neces- 

sary to regulate the coal company in order to regulate the railroad 
or else require complete divorcement between the two. That has 
been the usual policy. You cannot effectively regulate one subsidiary 
unless you regulate the other, otherwise they would write the cost 
of one off on the operations of the other. 

Mr. Karzin. Yes. 

Senator Lone. That type of thing was one of the reasons for the 
Holding Company Act in the first instance; is that correct 

Mr. Karzin. That is right. 

Senator Lone. There is no necessity, to my knowledge—I would like 
to know if your experience would indicate there is any necessity— 
for regulating a coal company which merely sells coal to a railroad 
for use as fuel rather than for resale. 

Mr: Karzin. I would have no expert knowledge on that. As long 
as there is a free market for coal and there was competition in the 
coal industry, 1 do not know how important the regulation of the 
industry for that purpose would be. 

Dr. Neatais In the industrial field you face the problem of some 


compan ules having interests in wide ly divergent fiel Is. For ex: 1} le, 
a com ae \ lik e General AYE tors produces Diesel en ones, sutemnahiles. 
elec cal appli: vuces, and so on. The question may be rais sed whether 


the manufacture of Diesel engines by a corporation like General 
Motors IS reasonably in cident: il or economic: ally hecessary, to use the 
language of your statute, to the efficient operation of an automobile 
ee at people would agree that General Motors is an ex- 
treme ly ¢ ficient producer of auto Shien. but the question is whether 
its interest in these other fields is reasonably incidental or economically 
I eae to the company’s efficient operation. 

I have in mind the problem of the conglomerate enterprise in various 
fields. 

Mr. Karztx. That is the problem of General Electric, which pro 
duces heavy electrical equipment and also small fans and electric 
mixers, and so on. Again, I would say that should Congress ever 
decide in its wisdom to break those things apart, our statute would 
provide an excellent means and procedure for doing it—a statute of 
that type b if ] am not qualified to Say what would be considered 
reasonably incidental. You would be surprised when they are 
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called upon to make a case how persuasive these corporations can be 
in showing you how incidental these operations can be. 

Dr. Apams. You have mentioned the engineering standard of effi- 
ciency. These companies could very well argue that there is consider- 
able justification from a financial point of view to retain that kind 
of conglomerate enterprise just as they no doubt have argued in some 
of the cases before your Commission that a utility company in Texas 
and one in New York might be combined under the same management 
for financial reasons, if not engineering reasons. 

Mr. Karzrn. That is the argument of stability through diversifica- 
tion that you always get. 

Dr. Apams. That is the argument you have accepted to the extent 
of permitting companies like United to remain investment companies. 

Mr. Karzin. No. If we accepted that argument we would have 
permitted them to remain as holding companies. That is an argument 
that was expressly rejected by Congress and not one that we could 
even open up. 

Senator Lone. Mr. Katzin has just about completed his testimony, 
Senator Schoeppel. 

Senator ScnHorrrei. I am sorry I was absent this morning. They 
tied me up on a conference. They came some 1,700 miles and I didn’t 
have a good excuse to duck them. That is the justification for my 
not being here. 

Senator Lone. Senator Schoeppel has been our most faithful at- 
tendant here. 

Senator ScHorprer. I will read this record. 

Mr. Karzin. I know that Commissioner McEntire would have come 
had he known you would be here. 

Senator Lone. Thank you very much Commissioner Rowen and 
Mr. Katzin, for your testimony. I want to thank you for your 
presentation here this morning. You have given us a very good 
monograph of your administration of the Public Utility Holding 
Company Act. I know your testimony will be helpful to our 
committee. Thank you. 

(Whereupon, at 11:30 a. m., the subcommittee adjourned. ) 
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STANDARD Ort Co. (NEW JERSEY) 
New York 20, N. Y. July 9, 1952 


To the Stockholders and Employees of Standard Oil Co. (New Jersey): 


Many of you must have been aware of rumors which have appeared over the 
last several months in various press stories to the effect that the Federal Trade 
Commission has prepared a lengthy report on what is called a giant international 
oil cartel allegedly operating in foreign lands against the public interest. Since 
some of such rumors involve the name of this company, I have decided to write 
all stockholders and employees about this situation. 

Recent press reports confirm the existence of an FTC report of this kind. 
The report, it is said, has been classified as secret, and its publication has been 
withheld on the ground of national security. At the same time Standard Oil 
Co. (New Jersey) has been mentioned, among others, as one of the American 
companies somehow involved. 

This FTC report has not been available to us. We have no way of knowing 
what charges or statements, if any, have been made in the report about this 
company, or the basis on which they have heen made 

The reports reaching the press, however, seem to show that others have gained 
some knowledge of the report privately. Comments have been made implying 
that in some way we are a party to illegal and unethical operations abroad. 

‘The integrity and good faith of Standard Oil Co. (New Jersey) are thus being 
publicly questioned. We are not willing to let this go unchallenged 

The principles under which this company operates are an open book. We have 
informed interested agencies of our Government, including the Department of 
Justice, of important steps as they have been taken. Time and again we have 
reviewed our international operations publicly—in press conferences, in the 
Lamp and other publications, and in appearances before congressional com 
mittees. Any stockholder or employee, or for that matter anyone with a legiti 
mate interest in what we are doing, can readily keep himself informed 

We are on the side of free markets and vigorous competition wherever we do 
business. Moreover, we have repeutedly pressed this point of view in action 
and word at every opportunity. This company is not a party to illegal arrange 
ments of any kind, including those which would fix prices, allocate markets, or 
control or restrict oil production, anywhere in the world. 

We have insisted that our affiliates do their utmost to bring their operations 
into full accord with the principle of free and vigorous competition. We think 
this is the best and soundest way of doing business. Anyone in foreign trade 
knows, however, that there are limitations in this respect abroad. As Mr. Ralph 
Gallagher, then president of this company, said in an appearance before the 
Senate Committee on the Judiciary in 1944: 

_ * * it must be obvious that when Americans do business abroad they 
must conform to the laws and customs of each country in which they operate 
just as we require foreigners to adjust themselves to our laws and customs in 
their business dealings here. And in many countries free competition does not 
exist.” 

An editorial in the Lamp for October 1943 entitled “Blueprint for World Trade” 
outlined our position and policy on international trade, This statement, which 
was widely circulated in pamphlet form at the time, is attached for your review 
now. “he principles outlined in that statement still govern this company’s 
operations 

Our company alone has invested hundreds of millions of dollars in countries 
whose economic well-being is essential to the free world With these invest 
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ments have gone know-how and technical skills, all of which have greatly in- 
creased the value of the resources of such countries. The benefits, in terms of 
economic gains and improved standards of living, are plain to all. 

We are proud that our operations have played an important part in the prog- 
ress of friendly nations and in expanding world trade. We intend to continue 
and extend these operations. We look to our stockholders and employees to 
understand this company’s policies and actions and to help in refuting loose 
talk about them. 

Sincerely, 
EUGENE HOLMAN, President. 





Appenpix IT 


BLUEPRINT FOR WorLD TRADE, A STATEMENT OF PoLicy spy STANDARD O11 Co. 
(NEW JERSEY) 


[This statement first appeared in the October 1943 issue of the Lamp, a publication of 
Standard Oil Co. (New Jersey) } 


BLUEPRINT FOR WORLD TRADE 


The whole process of world trade is undergoing review by governments, indus- 
tries, and by the people. Much of the discussion has been centered around cartels, 
a word which once meant a “combination to control production and fix prices.” 
In the heat of public discussion not only cartels but world trade is in danger of 
becoming the symbol of “secret,” “un-American,” “contracts with foreigners.” 

As one American enterprise which has done business all over the world, to the 
benetit of American consumers and the Nation as a whole, we should like to state 
our position. 

Here are our views 
1. lt ( do iol he lie 


l wn control production—whether it is done by Govern- 


ment fiat or by businessmen behind the locked doors of board rooms. When there 
seems to be overproduction, it is the American way to use science in finding new 
uses for the product, to improve the methods of distribution so that peopie can 
share what is being produced at a lower cost. 
As Justice Brandeis once said, “The one final way in which we can improve 
the condition of the worker is to produce inore, in order that there may be more 
to divide.” 
Like most responsible American corporations, we are dedicated to that 
American way. 
We think there is one notable exception of this general rule. Sometimes over 
roduction threatens to waste or use up a natural resource. Then we think it 
s the responsibility of Government—the agent of all the people—to step in and 
stop dangerous depletion of these irreplaceable resources. The Aimerican people 
have already accepted the validity of this principle. The oil-producing States of 

ie Union, with the approval of Congress, have established the interstate oil 
compact for the purpose of conserving the Nation's oil resources. Under this 
compact, the governing authorities of Texas, for example, fix—-in open public 
hearings—quotas for the production of oil within the State. 


2. We do not believe in combinations to control pric Quite aside from any 
moral principle involved, we think it is folly for a business to believe that it can 
be secure in such an arrangement. Such a business has become defensive in 
policy. Sooner or later somebody is going to develop better ways to make the 
product more cheaply and then take the market away from the price-fixers. Like 
most responsib'e American corporations, our constant objective is to be that 
“somebody.” It has been our experience that a clique which has run into the 
dead-end street of trying to save its business by maintaining unnatural prices 


is the easiest kind of competition 
Of course, there are times when Government in a national emergency has to 


step in and contro) prices. We are in such a peried now, when disastrous 
inflation would result from sharp rise in commodity price But e.en in such 
un emergency, price control must be handled with candor, efficiency, and sing!eness 
f purpose 

3. We are for business dealing eith pe pple in foreign countries The Amer 
ican has traditionally roamed the face of the earth ringing back new things 
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o make life better and happier for our citizens, and carrying the gospel of the 
American standard of living to people in other lands. The bitter experience of 
two bloody and costly wars has shown that international! trade must be increased, 
planned more intelligently, made easier—not frustrated or blocked For one 
thing, everybody seems to agree that basic raw materials must be more easily, 
more equitably, available to the people of all nations. 

The responsibility for such planning seems to us to lie with representatives 
of our Government working together with the representatives of the governments 
of other nations. 

Of course, When American businessmen do business in other countries, they 
must do business the way that country does it. They must obey the laws of the 
land. No matter how much he may prefer the way we do business in this 


country, no American businessman can hope to change the political structure of 
a foreign country just to suit his convenience. For example, our Government in 
22 urged American companies to secure rights to produce oil in the Near East 


We attempted to acquire interests in Iraq. After 6 years of arduous negotiation, 
we entered into an agreement which limited to a certain percentage our share of 
the oil to be produced and restricted our producing activities throughout the 
whole area, 

In the United States such a contract would probably violate the Sherman 
Antitrust Act. The point is that, if America was to get any of the oil of Iraq 
American companies had to abide by the conditions imposed by international 
competition, 

t. We are against secret agreements. We think that secret agreements are 
a bad business policy—and that in our American democracy there is a funda 
mental reason for this position. In this country we are dedicated to the prin 
ciple that the will of the people shall prevail. If this princip'e is to be effective, 
it means that the people must have the facts on which to form their opinions 

[ft has been our observation that the judgment of the American public has been 
consistently right when it has the facts. Any business which deliberately follows 
a policy of secrecy and mystery is vulnerable to the attacks of any ill-wisher 
who sees some personal advantage in stirring up prejudice based on misrepre 
sentation and distortion of the truth. 

Of course, there are times when publication of the facts is against the national 
interest. But here, again, responsibility for this decision should rest with the 
Government. 

We are ready to file with the Department of State—or some other designates 
Government agency—-copies of all contracts that we make with foreign corpora 
tions. If that agency considers publication of the facts to be in the publi 
we are for publishing them to the world. 


interes! 
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STATEMENT OF THE Mutrvuan SeEcurtry ADMINISTRATION CONCERNING ITs RELA- 
TIONS WITH INTERNATIONAL Orn COMPANIES WirH Respect TO PrTROLEUM 
PRICES 


MUTUAL SECURITY AGENCY, 
Washington 25, D. C., August 15, 1952 
Hon. Russert B. Lona, 
Chairman, Subcommittee on Monopoly, 
Senate Small Business Committee, Washington, D. C. 


My Dear Senator Lone: Dr. Walter Adams of your,staff requested us on 
August 4 to provide you with a brief statement concerning the relationships over 
the past 4 years between the international oil companies and the Mutual Security 
Agency and its predecessor, the Economie Cooperation Administration, with 
special reference to the “basing point’ pricing system. 

We trust that the enclosed report, which contains a detailed explanation of 
the prices financed by ECA and MSA during the past 4 years, will be adequate 
for your purposes. 

Sincerely yours, 
C. TyLer Woon, 
Acting Deputy Director for Mutual Securit 
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ECA anp MSA ReEtaTions WITH INTERNATIONAL OIL COMPANIES CONCERNING 
PETROLEUM PRICES 


When the first report on petroleum in the European recovery program was 
prepared by the executive branch of the United States Government early in 
1948, it was generally agreed that an adequate supply of petroleum for essential 
transportation, for agriculture, and for industry was vital to European re- 
covery—without petroleum the Marshall plan could not function. Recognizing 
the world shortage of petroleum supplies existing at the time the program was 
inaugurated, and the potential impact of the foreign-aid program upon the 
domestic economy of the United States, certain mandates were laid down by the 
Congress to guide the Economic Cooperation Administration. The Administra- 
tion was instructed as follows under section 112 of the Economic Cooperation 
Act of 1948, as amended: 

“(a) The Administration shall provide for the procurement in the United 
States of commodities under this title in such a way as to (1) minimize the drain 
upon the resources of the United States and the impact of such procurement 
upon the domestic economy, and (2) avoid impairing the fulfillment of vital 
needs of the people of the United States, 

“(b) The procurement of petroleum and petroleum products under this title 
shall to the maximum extent practicable be made from petroleum sources outside 
the United States; and, in furnishing commodities under the provisions of this 
title the Administrator shall take fully into account the present and anticipated 
world shortage of petroleum and its products * * *.” (Repealed June 5, 
1950. ) 

“(1) No funds made available under the authority of this Act shall be used 
for the purchase in bulk of any commodities * * *- at prices higher than the 
market price prevailing in the United States, at the time of the purchase, ad- 
justed for differences in cost of transportation to destination, quality, and terms 
of payment * * *,”? 

Furthermore, section 111 (b) required the Administrator “to facilitate and 
maximize the use of private channels of trade, subject to adequate safeguards 
to assure that all expenditures in connection with such procurement are within 
approved programs in accordance with the terms and conditions established by 
the Administrator * * *,” 


ECA PETROLEUM PROCUREMENT 


Under these directives and consistent with prudent administration of public 
funds, ECA found it advisable to finance the major portion of its petroleum trians- 
actions from offshore sources. This was done partly for reasons of supply 
availability during certain periods, but principally because during the life of 
the program offshore oil has been deliverable to Europe at substantially lower 
costs than comparable oil procured from the United States. Dollar purchases 
were, of course, limited to American suppliers, except in a very few unusual 
cases. Since the offshore petroleum resources of the free world are almost 
entirely owned by five American and two British companies, most of the oil 
financed by ECA was supplied by these five American companies or their affili- 
ates, nomely: Standard Oil Co. (New Jersey), called Jersey; Socony-Vacuum 
Oil Co.; Gulf Oil Corp. ; Standard Oil Co. of California, and the Texas Co, (The 
latter two do business jointly in most of the Eastern Hemisphere as the Cali- 
fornia-Texas Oil Co., Ltd., known as Caltex.) 

During the life of the Economie Cooperation Administration, April 1948 
through December 1951, the European countries participating in the Marshall 
plan imported a total of $4,606 million worth of crude oil and refined products. 
(See attachment No. 1.) 

United States oil companies supplied $2,142 million worth, of which ECA 
financed 56 percent, or $1,202 million. 

ECA-financed shipments of crude oil and the four major products (gasoline, 
kerosene, middle distillate, and residual fuel oil) amounted to $987 million, 82 
percent of the total financed. The three major marketing companies, Jersey, 
Socony-Vacuum, and Caltex, make 8&8 percent of the shipments in this category. 


1Originally enacted as sec. 202 of the Foreign Aid Appropriation Act, 1949, enacted 
June 28, 1948. 
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ECA GAVE SPECIAL ATTENTION TO PEI ROLEUM PRICES 


As the record of Ex ‘A-financed shipments indicates, petroleum was differen; 
from most Other COMMOdities jn that it was largely procured from a smal 
number of companies, the major Portion of whose exports to Participating coun 
tries was financed by ECA. Moreover, by reason of the vertical integration 
of these companies, their ®xport transactions With Europe were eenerally limited 
to deliveries to their own corporate affiliates. Under these circumstances. even 
though procurement of this offshore oil resulted in substantia] Savings compared 
With Procurement from the United States, ECA could not assume that the prices 
charged on such transactions reflected the operation on an active market, A 
careful examination of the prices charged by this Small croup of sellers Wis, 
therefore, deemed essential. 


ECA INITIAL PRICE POLI Y 


In addition to the legislative requirements concerning prices, ECA early in 
1948, established the basie policy that it Would not finance purchases at prices 
higher than the lowest competitive market price at the source of supply, or highe) 
than prices regularly charged by the Supplier in comparable transactions With 
Other Customers, 

The ‘above-mentioned petroleum companies immediately requested that they 
be relieved of the second requirement in y iew of the fact that they were ¢ harging 
different prices on comparable transactions to customers jn different countries 
In view of the urgency of the Supply situation at that time, Ry ’A, in September 
1948, sTanted these companies g temporary Waiver of this requirement. 


CRUDE ort, PRICES IN 1948 


During the Summer of 1948 Ry ‘A carried on extensive discussions With the 
companies concerning their pricing Practices, The f. 0. b. prices charged Varied 
somewhat from company to Company, and, in some instances, the prices were 
different for different destinations. lor instance, on the first ke "A financed Sales 
Of crude oi] from Saudi Arabia, Caltex charged $2.22 for 36° API gray ity oil for 
delivery to Italy, but $2.08 (reduced Irom $2.22 jn May) for delivery to North 
western Europe, while Esso Export (Jersey sales affiliate) and Socony-Vy ‘WM 
Charged $2.29 t, all destinations (except that Esso had special] arranzements wit} 
Jersey's Fawley refinery in the United Kingdom, under whieh it charged $1.92 9g 
barrel), (See attachment No. =.) By July 1948 each of these colnpanies was 
charging the Sane price for Middle East crude to‘al] Participating countries, but 
prices stil] differed among companies, Eggo Export charged $2.07 for 36° Ap] 
crude oil, Socony-Vacumm charged $2.08, and Caltex was chargine 92.03. By 
November 1948 all the companies were charging $2.03 a barrel for 26 API Ara 
bian crude oil on shipments to Participating countries, 

Our analysis indicated that the $2.22 price (Which was 2nN Iranian crude price 
Was explained by the following : The crude Oil price f. 0. b. United States Gulf 
plus freight at United States Maritime Commission? rates to the United King 
dom, less freight at USMC rates from the Persian Guif CO the United Kingdon 
The $2.07 price was apparently explained by the following formula : The ernde 
oil price f. 0. b: Caribbean, Plus freight at USMC rates to United Kingdom, less 
freight from Persian Gulf to United Kingdom at USMC rates. The Californin 
Texas Oi] Co. explained the $2.03 price as resulting from the same formula which 
produced the $2.07 Price, less 4 cents per barre] refining value differentia} he. 
tween Arabian crude and Caribbean (Tude. (See attachments Nos, 3, 4, and 5). 

In July 194s Jersey explained its pricing practices on ECA-finaneed trans 
actions in a telegram to Senator O'Mahoney (a copy of Which was furnisheq bs 
the Company to ECA) as follows: “* «# ¥ To our knowledge there is no uni- 
form ‘world pricing system’ for petroleum. This company's prices are established 
independently and reflect competitive market conditions World-wide * «* 4 
eccecieestcien 

* United States Maritime Commission rates (USM) are world-wide tanker rate se} edules 
established by the U, S. Govern nt during World War II. These rates have not been 
applicable sinee 1947, However, the oil industry and the tanker trade use USMC rates 
48 a convenient base for expressing existing mar “et rates. Eyxj ting rates are expressed 
a8 premiums or discounts of USMC rates, i. e,, USMC Plus 100 percent, when market rates 
are double the old USMC Standards 
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for your information, I am outlining herewith the Way in which our prices to 
Europe, and hence, ECA countries are established * * #*, 

“Our prices for supplies from these various sources are arrived at as follows: 
Crude oil from the Caribbean areas for all destinations, sold f. o. b. Caribbean 
supply points at the competitive Caribbean price * * *. Our announced 
f. o. b. prices for crude oi supplies at the Eastern Mediterranean or Persian 
Gulf are equivalent to the Caribbean price for crude plus freight at estab- 
lished United States Maritime Commission rates from the Caribbean to Western 
turope less freight on the same basis from either the eastern Mediterranean or 
the Persian Gulf depending on the supply point to western Europe * * *, 
“ur products supplied from the United States Gulf are priced at the low of 
Platt’s posted Oilgram prices. Our products supplied from the Caribbean, 
Which is the major supply source, are soid f. 0. b. Caribbean at Platt’s low 
UCnitell States Gulf price * * . For the relatively small ainount of products 
moved from our supply sources in the Persian Gulf to European countries, our 
price f. o. b. Persian Gulf is either the low of Platt’s Oilgram United States Gulf 
price or such lower price as will afford the purchaser as low a delivered cost 
us is obtainable from the lowest competitive source.” 

On December 3, 1948, Mr. Paul Hoifman, Administrator of the BCA. addressed 
a letter to each of the oil companies in which he advised them that “it is of 
ulmost importance that HCA should have the benetit of the lowest competi 

ve Warket prices for shipments of crude oil and products financed through 
LCA.” Each company assured ECA that it would receive such benefits. Thus, 
Standard Oil Co., (New Je rsey) replied “This has been and is the policy of our 
‘liliated companies in supplying such countries.” Socony Vacuum stated “( yur 
prices in the various countries are the product of long developed response to 
ai market and competitive conditions and are acceptable both to the buyers 
and the local governments,’ 

The 


problem was, nevertheless, kept under constant review by ECA, and the 


suppiuers were urged orally and in writ ng to study 


continuously the joss bility 
of further reductions in the price of Middle East crude oil. 


PROPRIETY OF ECA-FINA N( ED PRICES BROUGHT INTO QUESTION BY MIDDLE EAST EXPORTS 


10 THE WESTERN HEMISPHERE 
Upon analysis early in 1949 of the United States import statistics for 194s, 
it apeared that imports of Middle Kast crude oil into the United States had 
been growing in volume over a period of about G months. <A Serious question, 
therefore, arose concerning the propriety of the 


prices charged on Shipments 
to ECA destinations, since prices realized on such 


American sales appeared to 
vorts to the United States indicated a 
ossible surplus of Middle Kast crude oil over Eastern H ‘misphere require 
nents, the validity of the $2.03 per barrel pricing formula was open to question, 
since the formula was based upon the theory that the supply of Middle Bast 
Oil Was insutlicient for Huropean needs and continued imports of Western Hem 
isphere crude oil were required. 

In substantially similar letters dispatched in Febri 
concerned the arency brought the necessity for 
and circumstances surrounding this movement 
their replies the companies each reassured the 
Were fully con petitive. They conceded 
to the United States were Substantially 


e considerably lower. Moreover, since eX] 


lary 1949 to the companies 
careful analysis of all the facts 
to the suppliers’ attention. In 
Administrator that their prices 
that the prices realized on shipments 
lower than the prices charged in ECA- 
financed purchases. However, the companies emphasized What they called 
the temporary and sporadic character of these movements, claiming that they 
occurred only because of the hecessity of relieving the Short supply situation ex- 
isting in the United States during that period, and that they were not exnected 
to continue. In view of these considerations, the companies argued that the 
prices realized on such Shipments did not provide an appropriate basis for de- 
termining the prices charged on ENC A-tinanced shipments to Europe. 

Eurly in March 1949 the Administrator appointed a group of live consultants 
tO eXamine the companies’ pricing formula, with a view to determining y hether 
the price of S2.02 yielded by this fi rmula was 
ECA financing. 


The consultants were as follows: 


reasonable and appropriate for 


Mr. Max Ball, oj and fas consultant, forme. rly 


Director of the Oil and Gas 


Division, Ur ited States Bureau of Mines, Interior Department 
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Mr. Edward 8S. Mason, dean, Graduate School of Public Administration, 
Harvard University. 

Mr. Sumner Pike, Commissioner, Atomic Energy Commission. 

Mr. George W. Stocking, dean, Graduate School of Economics and Busi- 
ness Administration, Vanderbilt University. 

Mr. L. S. Wescoat, president, Pure Oil Corp. 

These consultants held a series of meetings in Washington on Mareh 22 and 23, 
1949, in which representatives of the four American oil companies producing 
Middle East crude oil * presented their views. 

As a result of these discussions, the consultants made the following recom- 
mendation to the Administrator: 

“Although the relatively large net imports of crude oil into the Western 
Hemisphere in late 1948 and 1949 were the result of special circumstances not 
expected to recur, it is apparent that available Middle East supplies of crude oil 
will during 1949 be approximately adequate, and perhaps slightly more than 
adequate, to meet European requirements. Under these circumstances, the pres- 
ent formula by which ECA authorizes a maximum price for purchases of Middle 
East oil, which formula was based on European needs of Western Hemisphe! 
oil, is ceasing to be justified. The adjustment of prices to the developing supply 
situation, as frequently happens in many markets, may well have lagged behind 
the emerging supply situation, 

“While your committee is not prepared to recommend abandonment of the 
price of $1.99 for 34° API gravity * crude oil, f. o. b. Ras Tanura, at the moment, 
it is convinced that the companies should be asked to study the question of bring 
ing present prices into line with the developing supply situation. At the same 
time, the ECA should reconsider the present formula with a view to the possibility 
of its early abandonment.” 

The Administrator thereupon advised each of the four companies of the con 
sultants’ conclusions by letters dated March 25, 1949, announced ECA’s 


concur 
rence in these conclusions, and requested the companies concerned 
their prices on sales of Middle East crude oil to HCA destinatic 
to revision in the light of the developing supply situation. 


io reexamine 


ns with a view 


mn response, the Standard Oil Co. (New Jersey) stated “while there may be 


trends and indicated future developments which might suggest possible futur 
revision of Middle Kast crude-oil prices, we have not come upon any new f 


i bail 
Which suggest that our present prices for this crude did not fully reflect com 
petitive market conditions.” Socony-Vacuum Oil Co. agreed to reexamine its 
prices, Caltex advised ECA “it would seem unreasonable tous * * *— to ask 
us to take a reduction in the price of Arabian crude 
Gulf Oil Corp., however, reduced the price of its Kuwait crude oil by 15 cent 


4 


April 1, 1949. Jersey and Caltex immediately reduced their prices 
by 15 cents per barrel to $1.88, and Socony followed suit on Apri ] 
See attachment No, 2.) 


per barrel on 


ECA PRICING REGULATIONS 


While ECA considered as significant the 34-cent reduction in Middle East 
crude-oil prices which had taken place since the start of the European recovers 
program, it was, nevertheless, concerned that it should not be charged higher 
prices than those realized on substantial shipments of Middle Fast crude oil to 


non-EhCA destinations, particularly the United States. Not only had the com 
panies offered no rationalization to support the $1.88 price, but it was still 
considerably higher than the $1.30 price which the companies realized on ship 
ments to the United States, calculating such realizations by deducting freight 

SMC rates from the prevailing delivered price of comparable crude 
oil on the Atlantie seaboard. (See attachment No. 6.) It will be recalled that 

i 





costs to I 


in computing the $2.03 price in effect prior to the April 1949 reductions, the 


companies had employed USMC rates from the Caribbean and the Persian Guit 
to Western Europe. 


In view of the substantial differentials in f. 0. b. prices as between shipments 
under ECA financing to Europe and shipments to other destinations, and ECA‘s 
ifornia I is Oil Co., Ltd., Standard Oil Co. (New Jersey Gulf Oil Corp., Secon; 
\ n OH} Co 
‘Equivalent to $2.08 for 86° APT crude oil (prices are usually adjusted 2 cent 
barrel for each degree of API gravity) 
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policy of obtaining the benefit of lowest competitive prices at the source, it was 
decided to revoke the exception granted the oil companies insofar as it permitted 
them to charge different prices on sales comparable to those made to cus- 
tomers in the United States. On May 3, 1949, as part of a general pricing regu- 
lation, section 201.22 (e) (2) was included in ECA regulation 1 limiting prices 
on purchases from non-United States sources. 

Under the amended regulations, similar’ sales to different countries were 
deemed comparable unless special market conditions existed in a particular 
country. However, this exception for “special market conditions” did not apply 
to sales to the United States. 

As a result of the conditions imposed by this new regulation, Gulf Oil Corp., 
which had been shipping its Kuwait crude oil to France at $1.82 per barrel, 
while it was making shipments to the United States at $1.75, reduced its ECA- 
financed price to $1.75, effective July 15, 1949. 

On September 7, 1949, Jersey and Caltex reduced their Arabian crude-oil price 
to $1.75, and on September 12, 1949, Socony made a similar reduction. 


ECA REEXAMINES MIDDLE EAST CRUDE-OIL PRICES 


Despite the companies’ claims early in 1949 concerning the temporary and 
marginal character of Middle East crude-oil movements to the United States, 
ECA observed in the fall of 1949 that the United States imports of Middle East 
crude oil were continuing in substantial volume. The question was again 
raised, therefore, as to whether the prices realized on such movements were 
Jower than the $1.75 now charged in ECA-financed transactions. It did appear, 
however, that the $1.75 price for 36° API gravity Arabian crude oil ap- 
proximated the prices being realized on shipments to the United States if 
current transportation costs were used instead of the USMC rates applied by 
the companies in earlier formulas. (See attachment No. 7.) ECA determined 
in October 1949 to submit to the same group of consultants for their consideration 
and advice the question as to whether the $1.75 price represented an adequate 
response to their recommendation of the preceding March. 

Cheir recommendation, submitted to ECA on November 2, 1949, after discussions 
with ECA representatives, follows: 

“Your committee notes with approval that since its last meeting the price of 
erude oil, f. o. b. Persian Gulf ports, has declined by 2S cents a barred. ‘The 
present figure appears to be close to the delivered price at American east coast 
ports less tariff and competitively determined transport costs from the Persian 
Gulf. The price f. o. b. so determined is the minimum price that Persian Gulf 
producers can expect to receive. If Near East production flows regularly and 
in volume to the United States this price would also, under competitive conditions, 
be the maximum price such producers could expect to receive. Your committee 
expresses no opinion on the prospective world flow of crude petroleum. § It 
recommends, however, that any substantial rise of crude oil prices above United 
States east coast prices, less tariff and competitively determined transport cost 
from Persian Gulf ports, should call for renewed examination by ECA of the 
price at which it finances shipments of crude oil from Persian Gulf ports.” 

Since the companies had abandoned the method of using USMC freight rates 
in their cing formulas, it appeared that the Persian Gulf crude oil price 
charged in ECA-financed transactions was no higher than the prices actually 
realized by the companies on shipments to the United States. Furthermore, 
the freight rates used in the new formulas were not far different from the ones 
actually charged by the companies on ECA financed tanker movements. Under 
the old formula USMC freights were used to compute f. o. b. prices, but, 
in most instances, the companies were actually charging ECA freight rates which 
were higher than USMC. The freight used in arriving at the $1.75 realization 
on shipments to the United States was USMC, 35 percent. During the same 
period the companies were all charging about USMC, 30 percent, for ECA 
payment. Apparently ECA policies were being complied with. 

On December 16, 1949, Standard Oil Co. (New Jersey) stated to ECA and 
the consultants the pricing theory under which this company justified the $1.75 
per barrel crude oil price: “In the case of crude oil, Middle East production 
is sufficient to cover Eastern Hemisphere crude requirements. Therefore, the 
price oi that crude might be expected normally to fluctuate between a high 
(which would just permit Western Hemisphere crude to be shipped to Western 
Europe) and a low (which would just permit Middle East crude to be shipped 
to the Western Hemisphere). The competition between companies selling Middle 
East crude oil has brought the present price near the low of this range. Western 





~ 
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Hemisphere crude oil—except for specialty crudes—is not now a substantial 
competitor for European business * * *.” 

In view of the continuing rapid increase in Middle East oil production ECA 
had reason to believe that Jersey would continue to comply with ECA policies. 

During the remainder of 1949 and up to late 1950 freight rates remained fairly 
stable at the USMC minus the 30-percent rate, and ECA believed that no lower 
prices were being realized on the continuing shipments of Arabian crude oil 
to the Western Hemisphere. In fact, in April 1950, ECA submitted a draft 
letter to the oil companies in connection with Middle East petroleum product 
pricing (to be discussed later) in which it stated to the companies its under- 
standing that no lower prices than those charged in ECA financed crude oil 
transactions were being charged on shipments to other destinations, and par- 
ticularly to the United States. In commenting on this draft letter, no company 
took exception to this statement. 


INCREASED FREIGHT RATES INDICATE TWO-PRICE SYSTEM 


In late 1950 freight rates began to increase substantially, and it became ap- 
parent to ECA that the prices being realized on shipments to the Western 
Hemisphere were declining accordingly. However, the $1.75 price charged on 
ECA-financed crude-oil transactions remained fixed, while the freight charges 
made by the companies on ECA-financed transportation of petroleum followed 
the general upward trend. It thus appeared that the $1.75 price no longer 
accorded with ECA policies. As a result of this observation, ECA undertook 
to obtain company documents covering shipments of Middle East crude oil to 
the Western Hemisphere. The agency then discovered that all shipments to the 
Western Hemisphere since the date of its regulation had been billed not at 
$1.75 but at a uniform f. o. b. price of $1.43 per barrel. 

After a careful examination of all the facts related to this situation, and an 
analysis to determine the extent of compliance with ECA regulations, the 
agency requested suppliers in early 1951 to explain why ECA should not re- 
ceive refund of the amounts of overcharges on Middle East crude oil financed 
by ECA since May 3, 1949—the effective date of the regulation which with- 
drew the waiver permitting a differential between prices charged participating 
countries and prices charged the United States. 

In March 1951 a series of individual meetings were held with the representa- 
tives of each company, at which the companies each rejecced ECA’s claim that 
overcharges had been made. 

SIDON PRICE 


Meanwhile, in December 1950, the trans-Arabian pipeline connecting Ras 
Tanura, Saudi Arabia, in the Persian Guif, and Sidon, Lebanon, in the Eastern 
Mediterranean, was officially opened, and the first shipments of Arabian crude 
oil were loaded in the eastern Mediterranean. 

Both Jersey and Socony had been shipping Iraq crude oil from eastern 
Mediterranean ports (f. 0. b. Tripoli, Lebanon) at a price which equalized in 
the United Kingdom with the delivered cost of Arabian crude oil shipped by 
tanker from the Persian Gulf. Since Arabian crude oil had been fixed at 
$1.75 since September 1949, the Tripoli price varied only with changes in com- 
pany freight rates. secause each of the two American companies shipping 
from Tripoli had different formulas for calculating freight rates, their f. 0. b. 
Tripoli oil price was usually different. 

The Standard Oil Co. (New Jersey) posted its first Sidon price at $2.55 per 
barrel, and raised its Tripoli price 2 cents to equalize the two. Caltex posted 
its price at $2.45 per barrel and Socony posted a price of $2.41 per barrel, 
the same as its current Tripoli price. Caltex immediately met Socony’s price, 
and Jersey reduced both its Sidon and Tripoli prices to $2.41 4 days later, 
retroactive to October 1, the date of the Socony posting. 

When the Arabian American Oil Co. (jointly owned by Jersey, Socony, and 


Caltex) had asked for steel allocations for the Trans-Arabian Pipeline in 


the steel shortage days immediately after the conclusion of World War II, 
the argument had been advanced that construction of this pipeline would 
result in substantially lower crude-oil transportation costs which would be 
passed on to Furopean consumers. ECA, therefore, had looked forward to a 
significant saving in the delivered price of Arabian crude oil in Europe with 
the completion of the tapline. However, the established price of $2.41 at 
Sidon represented no savings at that time to the European purchaser as 
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compared with oil moving by tanker around the Arabian Peninsula and through 
the Suez Canal into the Mediterranean.” (See attachment No. 8.) 

When ECA discussed the matter informally with the companies, they insisted 
that the large risks inherent in the Middle East made it essential for them to 
maintain eastern Mediterranean prices, in order to amortize the cost of the 
new pipeline as quickly as possible. Not being in possession of sufficient facts 
to make an independent determination, ECA did not question, at that time, the 
6-cent pipeline charge ($2.41 minus $1.75) applied against HCA-financed 
movements loaded at the eastern Mediterranean. But ECA insisted that this 
charge be subject to all tests contained in ECA regulations. 

In view of the overcharges which appeared to exist on ECA-financed ship- 
ments of Arabian crude oil from the Persian Gulf, ECA immediately under- 
took to determine the prices being charged f.o.b. Sidon to the Western Hemis- 
phere, and requested company documents on the earliest shipments. The docu- 
ments revealed that Western Hemisphere shipments from Sidon, like Persian 
Gulf shipments, were being billed at $1.45 per barrel, with the addition of an 
undetermined pipeline charge. ECA was advised that this charge would not be 
determined until the end of 1951. In early 1952 the agency requested the figures 
relating to the pipeline charge. They revealed that the pipeline charge on 
Western Hemisphere shipments was considerably below the 66 cents being 
charged ECA. 

MSA REFERS CLAIM TO THE DEPARTMENT OF JUSTICE 


At the turn of the year, after long and careful consideration of the oil com- 
panies’ rejoinders to ECA’s proposed claim for refund of overcharges on Middle 
East crude oil, and also after extensive informal discussion and review of the 
case with Department of Justice attorneys, MSA formally submitted to the 
Department of Justice for possible litigation its case of overcharges on Middle 
East crude oil shipped from both the eastern Mediterranean and the Persian 
Gulf. On March 28, 1952, the Department of Justice sent demand letters to 
each of the companies involved, requesting a total refund to the United States 
Government of over $50 million. 

At the same time, MSA again opened serious discussions with the oil com- 
panies involved in the hopes that they would reduce Middle East crude oil prices. 
By the middle of 1952 the companies involved had made it clear that they 
had no intention of reducing prices. 


MSA SUSPENDS FINANCING OF NONSPECIALTY CRUDE OIL 


On June 21, 1952, as the new annual program was about to begin, MSA decided 
to stop financing nonspecialty crude oil, which is the type produced in the Middle 
East, because of the companies’ determination not to lower prices; reduced ap- 
propriations ; and the belief that the time had come to discontinue financing of 
purchases from companies who were apparently now in a position to do a larger 
portion of their business in currencies other than dollars. At that time, we 
suspended the issuance of new procurement authorizations for the procurement 
of this oil. Furthermore, MSA announced it would refuse to finance under 
existing authorizations any further shipments of nonspecialty crude oil made 
after August 31, 1952. 


MIDDLE EAST CRUDE OIL-——-PRODUCTS PRICE SPREAD 


During ECA’s discussions with the oil companies in July and August 1948, at 
the start of the European recovery program, ECA questioned the use of the 
United States Gulf product price in the Persian Gulf in view of the substantial 
difference between the prices of United States Gulf crude oil and Persian Gulf 
crude oil. In his letter of December 3, 1948, the ECA Administrator stated to 
the companies “as to petroleum products originating from points outside the 
United States, it seems to me essential that prices be reduced below present 
levels. Such reductions should, I believe, reflect existing conditions by some 
method such as reflecting by an appropriate formula the relation of the lower 
overseas crude oil prices to the prices of finished products.” 


9 7K 


5 However, when in April 1951 Socony posted a new Sidon price of $2.575, reflecting : 
freight rate increase, ECA resisted the new price and it was reduced retroactively to 
$2.41. Asa result of additional freight increases, Sidon oil today does deliver in Europe 
at a cost substantially below the cost of Persian Gulf oil shipped by tanker. 


Bt 
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The companies disagreed with this point of view. They stated that the spread 
between crude and product prices was not a fixed differential and that it reflected 
differences in supply and demand situations. They declared that, considering 
the risks inherent in doing business in the Middle East, refinery realizations 
larger than those normal in the United States were necessary and justified. The 
companies further emphasized that a substantial portion of their refined product 
supply moving from the Middle East into Europe was destined for northwestern 
Europe where prices would equalize with Western Hemisphere supplies. Net- 
backs realized at the Persian Gulf on such sales were substantially less than the 
United States Gulf prices. While the issue of relations between crude oil and 
product prices remained unresolved, the question of uniform f. 0. b. pricing for 
petroleum products in the Middle East had not yet been explored. 


THE “ORIGIN ALLOWANCE” ON PRODUCT PRICES 


The system followed by the companies in pricing shipments of products from 
Persian Gulf refineries to destinations west of Suez was as follows: All shipments 
were made f. o. b. Persian Gulf. Freight, which was not necessarily supplied by 
the same company supplying the oil, was a separate transaction. In almost every 
instance, invoices identified the f. 0. b. price as the low of Platt’s quotation of 
f. o. b. United States Gulf prices. However, on invoices to all destinations west 
of Suez, except Greece and Turkey, this f. 0. b. price was reduced by an amount 
identified by a number of terms, such as “origin allowance,” “freight allowance,” 
“equalization allowance,” etc. Upon analysis, it was determined by ECA that 
the price for products f. 0. b. Persian Gulf was equivalent to the delivered price 
of Caribbean products at the destination, less freight from the Persian Gulf, ex- 
cept in the cases of Greece and Turkey, which were nearer by tanker to the Per 
sian Guif than to the Caribbean and which were charged the Platt’s price. The 
deduction from the Platt’s price shown on the Persian Gulf invoices to other 
countries represented the difference in freight between the Caribbean and the 
Persian Gulf. 

Thus, different prices were charged f. o. b. Persian Gulf to European countries 
in different freight ranges, and, furthermore, the f. 0. b. price to the most distant 
country from the Persian Gulf was the lowest, while Greece and Turkey, the 
countries closest to the Persian Gulf, paid the highest f. o. b. price—and, despite 
their nearness to the source, delivered prices substantially higher than those paid 
in northwestern Europe. Attachment No. 9 shows the f. o. b. prices charged to 
various European countries under this formula and the delivered prices which 
resulted. 

At the beginning of the ECA program, all companies computed freight differ 
entials on USMC rates. Jersey followed the policy of basing the allowances on 
the rates actually charged on this company’s own shipping. Caltex used a 
ceiling of flat USMC rates but allowed company rates when they fell below USMC. 
Since the higher the freight allowance, the lower the f. 0. b. price, Caltex’s prac 
tice determined a minimum below which it would not reduce f. 0. b. Persian Guli 
prices, 

In the first few months of the ERP, all companies had priced Persian Gulf 
shipments so as to equalize with the delivered price of products from the United 
States Gulf (wherever Platt’s price plus freight from the Persian Gulf exceeded 
the United States Gulf delivered price). However, in June of 1948 Jersey 
changed its pricing practice to equalize with Caribbean products instead. This 
resulted in a reduction in Jersey’s Persian Gulf f. 0. b. prices, since, although the 
Caribbean f. 0. b. price was the same as the United States Gulf f. 0. b. price, the 
distance from the Caribbean to each European country was shorter and thus the 
delivered price was lower. Six months later, Caltex altered its pricing practice 
to conform with Jersey’s. 

Since ECA commenced operations, Caltex has been by far the largest 
shipper of petroleum products from the Persian Gulf to Europe. Socony made 
product shipments only from that source to Greece and Turkey, and, therefore, 
made no reductions below the Platt’s quotation of United States Gulf prices 


ECA QUESTIONS PERSIAN GULF MULTIPLE F, 0. B. PRICES FOR PETROLEUM PRODI re 


Subsequent to the May 3 regulations discussed above, the question remained 
is to whether suppliers could continue to charge different f. 0. b. prices to dif- 
ferent countries in Europe under the waiver of 1948 based on “special market con 
ditions.” Accordingly, in mid-1949 ECA again undertook to examine Persian 
Gulf product pricing with the companies. ECA raised the question of the 
difference in f. o. b. prices to the various participating countries, and pointed 
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out the wide discrepancy in the prices charged to Greece and to the United 
Kingdom. (Greece was charged for fuel oil the United States Gulf price at 
that time of $8.30 per ton while the United Kingdom was charged for the same 
deliveries a net f. 0. b. price of the United States Gulf price less $4.35 per ton or 
$3.95. The same amount, $435, was deducted in the same fashion from the 
United States Gulf price for other products, although the proportionate differ- 
nce in prices was not so marked due to the higher value of other products, i. e., 
United States Gulf motor gasoline price, $33.00 a ton.) 

The companies interpreted ECA’s inquiries as an attack upon the principle of 
freight absorption and they defended this principle with vigor. The companies 
went on to point out that they considered Persian Gulf product movements to 
Mhurope as a temporary necessity in order to hold markets until sufficient re- 
fining capacity was developed in Europe to make it independent of Persian Gulf 
products; that in view of this long-range trend, Persian Gulf product move- 
ments to Europe would decline and ultimately be eliminated. In the meanwhile, 
however, the companies felt that it was necessary to “absorb freight” on Ver- 
ian Gulf product shipments to Europe in order to “meet the competition” of sup- 
plies from the Caribbean which delivered at a lower cost. 

In terms of ECA’s established policy to insist upon the benefit of the market 
price at the source of the commodity, determined with due regard to the prices 
realized on shipments of substantial quantities to any destination, the decisive 
ssue was whether the United States Gulf price charged in the Persian Gulf 

nstituted a competitive market price for petroleum products when lower prices 
vere realized on certain sales. Complex issues of Government policy were in- 
volved as well us difficult problems of technical economic analysis. Again the 
views of the same group of consultants were requested and, following dis- 
cussions with ECA representatives, the consultants advised ECA of their ree- 
ommendations, on November 2, 1949, as follows: 

“ECA’s present policy of financing sales of Middle East petroleum products 
from the Persian Gulf for delivery to the eastern Mediterranean at a netback 
price higher than that realized on sales to western Europe is difficult to justify 





and steps should be taken for discontinuing it.” 
The suppliers which were affected were informed of the consultants’ recom- 
endations and ECA invited an expression of their views prior to the adoption 
of such recommendations. Discussions were held with representatives of the 
I November 14, 1949. The companies recorded strong opposition to 
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rer lations and, at their request, arrangements were made for direct 
presen 0 if their views to the consultants on December 6, 1949. Following 


he discussions among the consultants and the oil company representatives, the 
consultants modified their recommendations to read as follows: 

“ECA’s present policy of financing sales of Middle East petroleum products 
rom the Persian Guif for delivery to the eastern Mediterranean at a netback 
price substantially higher than that realized on sales to western Europe is dif- 
ficult to justify and steps should be taken for discontinuing it.” 

7 ‘omments of the consultants explaining te purport of this modification 
indicated that, although they believed the differential in prices between shipments 
from the Persian Gulf to the eastern Mediterranean and shipments from that 
to western Europe should be reduced, they were not prepared to recom- 
mend a course of action whieh would require a uniform netback to all destina- 
tions and the elimination of all freight absorption. The consultants were 
particularly concerned that such an action might have an effect on prices in 
other markets beyond the range of ECA’s sphere of responsibilities. 


e ¢ 


source 


ECA ISSUES SPECIAL PRICE RULES FOR PETROLEUM PRODUCTS 


It hecame appurent to ECA, while studying the implementation of the con- 
sultants’ recommendation in the light of the current and developing product 
supply situation, that product output from the Persian Gulf refineries was not 
adequate to meet expanding Asiatic and East African needs and still be able to 
supply Europe fully. Under these conditions, suppliers could not be expected to 
sell to northwestern Europe, the most distant market, if such action would result 
in a lowering of their f. 0. b. price to all destinations. 

At the same time, it was clear that the movement of Caribbean products into 
the Mediterranean area, which was much closer to the Persian Gulf, had dimin- 
ished to a trickle and that the Persian Gulf had become the predominant supplier 
of imported petroleum products. Under these circumstances, ECA could not 
accept the companies’ contention that Persian Gulf products had to meet Carib- 
bean delivered prices in this area. Rather, the agency felt that a single Persian 
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Guile b. price should yrevail for the Mediterranean and, under the compunies’ 
reasoning, tuat Caribe suppliers ought to be the ones to offer “origin allow- 
anees” if they desired to “compete” in this urea. 

Accordingly, ECA, in April 1950 sent the companies a draft letter proposing 


to withdraw the waiver as it might still apply to shipments to different partici 
pating countries and advised the companies of its intention to insist on receiving 


the lowest price charged in the Mediterranean on shipments to all destinations 
in this area, including Greece and Turkey. ECA indicated its willingness to 
permit the companies to continue their practice of charging lower prices on shi} 

ments to northwestern Europe in order that their delivered prices would not 
exceed the landed cost of the Caribbean oil which constituted the bulk of refined 


product imports in this market. 

rhe companies categorically rejected ECA’s proposal and, in the absence of 
the companies’ cooperation, it became necessary to examine the adequacy o 
ECA regulations in dealing with this situation. The situation was complicated 
by the fact that at this time each company was deducting different am: ts on 
their f. o. b. invoices based on different company freight rates and that, further 
more, marked changes in supply movements were occurring which appeared to 
indicate that no one company in the Persian Gulf was shipping the same type of 
product to different destinations at different prices; although no changes the 
e structure resulted from these changes in supply distribution among com 
panies, Accordingly, in August 1950, ECA wrote the companies outlining the 
considerations involved in the problem and advised them of its intention to 
amend its regulations, 

In September 1950, ECA published amendment 5 to regulation 1 providing 
special rules for pricing petroleum products. The regulation provided (@) that 
the price charged from any source of supply would not be eligible for EC 
financing if it resulted in a delivered cost to the importing country in excess o 
the delivered cost which could be obtained from an alternative source of supply: 
(b) that the f. o. b. price for purchases from sources other than the United 
States could not exceed the f. o. b. price in the United States; (c) that Persian 
Gulf product prices were to be reduced, in order to be eligible for ECA financing, 
to specific minimum amounts per ton below United States prices and that ship- 
ments to northwest Europe were to be reduced by additional amounts 

The amounts specified reflected the USMC freight differentials historically 
applied by Caltex in determining the minimum f. o. b. prices charged by this 
company on shipments within the Mediterranean area. These reductions also 
approximated, on the average, the historical price relationship between the 
Persian Gulf and United States Gulf prices charged by all suppliers to Gibraltar. 
The additional reductions required for northwest Europe gave recognition to the 
additional amount of “freight absorption” which Persian Gulf suppliers had 
allowed in order to “meet Caribbean competition.” 


pri 


>) - e 


OIL COMPANIES’ REACTION TO AMENDMENT 5 


ECA’s attempt to eliminate price discrimination within the Mediterranean area 
Was met with strong reaction by the oil companies and the trade press. Imme- 
diately upon advice of the new ECA regulations, Caltex publicly announced that 
it would not supply petroleum products under ECA financing “at substantial 
arbitrary reductions below the lowest competitive prices which the new ECA 
regulations would impose.” Although no similar announcements were made by 
the other American companies, no petroleum products, with one exception, have 
been supplied, under ECA or MSA financing from the Middle East to participating 
countries in the Mediterranean since the effective date of the new price limita- 
tions. The single exception referred to above was in the winter of 1951 when 
the city of Athens was faced with an imminent cut off of electric power supply 
due to the inability to procure fuel oil for nondollar payment. It then became 
necessary for MSA to grant a waiver, on a temporary 6-month basis, and Caltex 
supplied at the United States Gulf price plus freight from the Persian Gulf. 


CONCLUSION 


During the 45 months of the European recovery program, the Economic Co- 
operation Administration financed $11.4 billion worth of imports of all kinds 
into the participating countries. Petroleum alone amounted to more than 10 
percent of this total. Because of the importance of this commodity in the over-all 
program, ECA went to great lengths to try to insure that the prices at which 
it financed met reasonable competitive standards. 
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ATTACHMENT 8 


formula ($2.22) (per barrel prices for 86° API) 


Amount Cumulative totals 


rice, West-Texas sour crude as pub- $2. 44 


vaporat 


nal Petr 
States 
le, ¢ 
lus 1 cent 
{ ted Sta 
4} } 
nrice for Tr 
W 
nG 
R 


oleum 


Gul 


mal 


ion allowance, and ter- 


News 
f port (ICC rates for +. 31 





75 f. 0. b. United States Gulf price 
for West-Texas sour crude, 





keting charge). 


tes Gulf to Southampton, +1.02 | $3.77 delivered United Kingdom for 


West-Texas sour crude 


Iran, to Southampton, 1. 55 
in crude 2. 22 
} 
b. Ras Tanura for Arabian crude oil, following the company practice of | 
to the Eastern Hemispher: By June 1948 all Persian Gulf f, o. t } 


iD 







trabian crude price formula ($2.07) 
[Per barrel prices for 36° API 
t I ic Amount Cumulative totals 
| \ t-Tex our crude as | $2. 44 
i Gulf t (It es for 1 $2.75 f. o. b. United States Gulf price 
F ition allowance id ter for West-Texas sour crud 
t market a 
d Stat mulf to New York +. 38 $3.13 New York delivered price for 
West-Texas sour crude 
: ruz, Venezuela, to New 2 $2.65 f. o. b. Venezuela price for 
Oficina crude 
) to Southampton, | +.87 | $3.52 delivered United Kingdom for 
Olicina 
Ira, di Arabia to Sout! 1. 45 
t ed Arabian crud 2.07 
ATTACHMENT 5 
rit ormula ($2.03) (per barrel prices for 86° APT) 


ATTACHMENT 4 


umulative totals 


rdom for 





b. 


Saudi 





MONOPOLY AND CARTELS 155 


ATTACHMENT 6 


Realized price for Arabian crude shipped to United States (at USMC) (per 
barrel prices for 36° API) 


i 
Items in price Amount Cumulative totals 
(1) Posted price. West-Texas sour crude as published in | $2. 44 


National Petroleum News 
2) Charges to United States Gulf port (ICC rates for +. 3] $2.75 f. 0. b. United States Gulf | 





2 f tulf pr 
gathering, pipeline, evaporation allowance, and for West-Texas sour crude 
terminal loading plus 1 cent marketing charge 

(3) USMC freight, United States Gulf to New York + 3S $3.13 New York delivered price for 
West-Texas sour crud 
(4) United States import excise tax 105 
USMC freight, Ras Tanura, Saudi Arabia, to New 1. 69 $1.34 derived price f. o. b ( 
York Arabia 
(5) Product yield differential between Arabian and Texas | —.04 
crud 
(6) F. 0. b. price realized at Ras Tanura for Arabian crud 1. 30 
ATTACHMENT 7 
trabian crude price formula ($1.75) (per barrel prices for 36° APT) 
Items in price Amount Cumulative totals 
(1) Posted price West-Texas sour crude as published in | $2.44 
National Petroleum News 
(2) Charges to United States Gulf port (ICC rat for | $2.75 f. o. b. United States Gulf p 
gathering, pipeline, evaporation allowance, nd for West-T sour ¢ i 
terminal loading plus 1 cent marketing charg 
(3) Freight, United States Gulf to New York at USMC | +.25 | $8 New York delivered } 
less 3544 percent. West x sour 1d 
(4) United States import excise tax 105 
Freight, Ras Tanura to New York, at USMC, le S514 1.10 $1.79 derived pri ( S 
Aral 
(5) P yield differential between Arabian and Tex 04 
6) F. 0. b. Ras Tanura price f ibilized Arabian crude 1.7 


ATTAGHMENT 8 


Comparative cost of Arabian crude oil imports into the United Kingdom from 
Sidon and Ras Tanura, December 1950 (per barrel prices for 36° APT) 
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ATTACHMENT 9 


ean f. 0. b. and delivered prices of fuel oil to ECA 
participating countries? 


il in dollars per long ton] 


USMC Delivered 
freight price 


Aruba 
pric 


$8, 30 


rot 
Z 1 at 


he Bordeau/I iburg freig range—United Kingdem, northern France, Belgium, 
und Germany. 


19, 
Aruba freight to destination. 








